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STATE OF ASSAM

.……… PROSECUTOR

-Vs.-

1. PHUL BANU

W/O: AKBAR ALI

ADDRESS: HATI BANDHA

P.S.ULUANI, DIST: NAGAON, ASSAM

2. JASMINA BEGUM

D/O: LATE HATEM ALI

ADDRESS: KALIABOR TINIALI

P.S.KALIABOR, DIST: NAGAON, ASSAM 

3. JUNU SARMAH

W/O: BHABANI SARMAH

ADDRESS: KETEKI BARI

P.S. TEZPUR, DIST: SONITPUR, ASSAM

.......……ACCUSED

SALEH AHAMMAD, LL.M. AJS

PRESENT:

FOR THE STATE:  Mrs. HEMA P. BOR GOHAIN, LEARNED ASST.PP

FOR THE ACCUSED: Mr. GAJEN SAIKIA & Mr. J.N. HAZARIKA, LEARNED ADVOCATE’S

CHARGE FRAMED ON:  30/04/13

EVIDENCE RECORDED ON: 14/05/13, 30/07/13 & 10/10/13

STATEMENT OF THE ACCUSED PERSONS: 04/01/16

ARGUMENT HEARD ON: 11/01/16 & 25/01/16

JUDGMENT DELIVERED ON: 27/01/16

1



JUDGMENT:

1. The genesis of this case had its roots with the lodging of First Information Report (in 

short as F.I.R) wherein the informant has alleged  at ULUANI CHARIALI a woman 

named PHULBANU use to to do works relating to prostitution since a long time. The 

informant has an alleged that on 5/1/13 when the works relating to prostitution 

where going on at the house of the accused person PHUL BANU the villagers caught 

her red-handed. The criminal law was set in motion with the lodging of the first 

information report.

2. In this case the O/C KALIABOR PS registered KALIABOR PS case No. 02/2013 U/sec 

¾ of The Immoral Trafficking (P) Act and the case was entrusted to S.I. PUNA RAM 

BORAH for investigation and finally after completion of investigation the charge sheet 

was submitted by O/C NABIN BORAH against the accused persons U/sec 3 /4 OF 

THE Immoral Trafficking (P) Act. 

3. In this case the accused persons were arrested and remanded to judicial custody and 

they were allowed to go bail during the process of investigation. They were furnished 

with all the documents which were relied by prosecution & charges U/sec U/sec 3 /4 

was framed against  accused PHUL BANU of the Immoral  Trafficking (P) Act  and 

charge u/sec 7 of the Act was framed against JUNU SARMAH, LUKU DAS & JASMINA 

BEGUM. The charges were read over and explained to the accused persons to which 

they  pleaded  not  guilty  and  claimed  to  be  tried.  During  the  course  of  trail  the 

accused LUKU DAS was declared by this court as proclaimed offender and the case 

was filed against the accused LUKU DAS and the case proceeded against the other 

accused persons.In this case the prosecution has adduced as many as 8 PWs to 

prove the case.  In this  case the statements  of  the  accused  persons are  hereby 

recorded and the pleas of the accused persons are of total denial. The defence does 

not want to adduce any DW’s from their side.

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record.

5.  After hearing both sides the following are determined point of determination.
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POINT FOR DETERMINATION 

POINT FOR DETERMINATION NO.1:

Whether  the  accused  person  PHUL  BANU  BEGUM   has  on  or  prior  to  

05/01/13  was  engaged  in  or  managing  or  assist  in  the  keeping  or  

management  of  a  brothel  at  her  house  at  KALANG  PAR  and  thereby  

committed  an  offence  punishable  u/sec  3  of  the  Immoral  Trafficking  

(Prevention) Act? 

POINT FOR DETERMINATION NO.2:

Whether  the  accused  person  PHUL  BANU  BEGUM   has  on  or  prior  to  

05/01/13 was living wholly or in part of the earnings of the other accused  

persons  and  thereby  committed  an  offence  punishable  u/sec  4  of  the  

Immoral Trafficking (Prevention) Act? 

POINT FOR DETERMINATION NO.3:

Whether  the  accused  person  PHUL  BANU  BEGUM,  JUNU  SARMAH  &  

JASMINA  BEGUM   has  on  or  prior  to  05/01/13  were  carrying  on  

prostitution activities in the house of the co accused person PHUL BANU  

BEGUM  and  thereby  committed  an  offence  punishable  u/sec  7  of  the  

Immoral Trafficking (Prevention) Act? 

DISCUSSION, DECISION & REASONS THEREON:

For the sake of convenience all the points are clubbed together:

6. PW1 PARAG JYOTI PASANI in his evidence has deposed that he along with some 

persons had lodged the FIR and at ULUANI CHARIALI there used to be some work 

about 6/7 months ago and he came to know that the accused PHUL BANU used to 

do some illegal works at her home and they went to restrain it and lodged a case 

before the police.They used to see new faces of girls occasionally at the house of 

PHUL BANU. At about 1 ½ months ago at about 4:00 pm. He saw that PHUL BANU 

along with some other woman were assaulting one male person and the police was 

informed and the police surrounded the house of PHUL BANU and took all of them 

including the man and later on the villagers lodged the case. EXT 1 IS THE FIR 

LODGED BY THEM & EXT 1(1) IS HIS SIGNATURE.
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7. During his cross examination he stated that he had written the First Information 

Report. They had asked PHUL BANU to stop the illicit works which were going there 

and which were going there at her home. He saw quarrel outside the house of PHUL 

BANU. After the lodging of this case the accused PHUL BANU had lodged a case 

against  his  uncle’s  son  as  well  as  against  few  other  villagers.  He  didn’t  went 

personally to the house of the accused PHUL BANU. He doesn’t know who actually 

arrives at the home of the accused PHUL BANU. The distance between his home and 

PHUL BANU home is about 800 m. There is a school near to the house of PHUL 

BANU. In that school the person named RUMI OJHA used to work as a teacher. It 

was SUNTI BORDOLOI who informed the police.  On 5/2/2013 the Exhibit  1 was 

lodged. He didn’t  stated before the police that one person was assaulted by the 

accused persons. He didn’t saw the accused PHUL BANU taking money from persons. 

The accused persons who were seen in the dock were arrested by the police from 

the house of PHUL BANU. He didn’t saw the accused persons on previous occasions 

at the house of PHUL BANU. The suggestions put forward by the learned defence 

counsel are of total denial.

8. PW 2, JEWEL OJHA in his evidence has deposed that he along with others lodged the 

case. He saw along with the accused PHUL BANU & the other accused persons at the 

house of PHUL BANU and the police took them to the police station and the FIR was 

lodged four months back and he saw that there were illegal works at the house of 

PHUL BANU. He saw many man & woman coming at the house of the accused PHUL 

BANU and he saw that at about 4 months ago he saw that the police caught the 

accused PHULA BANU as well as the other accused all from the house of PHUL BANU 

and at that time when the police took them and there was hue and cry and at that 

time he was at the place of occurrence. EXT 1(2) is his signature.

9. During his cross examination he stated that he suspected that there used to be illicit  

works at the house of the accused PHUL BANU and because of it he lodged the first 

information report. He had seen only on few occasions the husband of PHUL BANU 

at her home. He is having a shop of electrical items at the ULUANI CHARIALI and the 

distance between his shop and the house of PHUL BANU is about 800 m. By the side 

of his shop is the shop of DHAN BHUYAN & ARUN BHUYAN. He never went to the 

house of PHUL BANU. About this occurrence it was informed to the owner of the land 

Mr K. Bordoloi and he was also informed that the police will be informed about it. He 

didn’t stated before the police that while the girls were brought and after hearing the 

noise he went out. Even there is a NAM GHAR near to the house of PHUL BANU he 
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doesn’t know the name of the person incharge of it. The house of DIPTI BORDOLOI 

is near to the house of the accused PHUL BANU. He doesn’t know if any case was 

lodged by the accused PHUL BANU against his elder brother BIKASH. He went to the 

place  of  occurrence  after  15  minutes  when  the  police  arrived  there.  In  the 

meanwhile, in the place of occurrence around 180/200 people gathered there. His 

statement was recorded in the police station. He doesn’t know who used to come to  

the house of PHUL BANU. He didn’t saw the other accused persons were seen in the 

dock today except PHUL BANU.

10. PW 3 JITU SAIKIA in his evidence has deposed that he used to see car and motor 

cycle at the house of PHUL BANU and male & females used to come and go. He saw 

one day one of the accused persons and he saw on that day one accused going to 

the house of the accused PHUL BANU and he saw that woman who was HINDU 

going  &  coming  out  from  the  house  of  Muslim  woman  and  at  that  time  she 

recognized herself as LIC agent and when he said that he had an LIC policy she 

stopped coming there and on the day of occurrence one boy was assaulted at the 

house of PHUL BANU and many people gathered at the house of PHUL BANU and at  

that  time  he  came  to  know  that  PHUL  BANU  is  engaged  in  woks  relating  to 

prostitution. EXT 1 IS THE FIR & EXT 1(3) IS his signature.

11. During his cross examination he stated that he used to go for grazing his cows at the 

field near to the house of PHUL BANU. He didn’t saw persons coming at the house of 

the accused PHUL BANU. He didn’t stated before the police that one Hindu girl used 

to come to the house of the accused PHUL BANU and she had introduced herself to  

him as an LIC agent. The police didn’t ask him about it. He saw the accused JUN 

SARMAH at the house of PHUL BANU and when the people arrived he didn’t saw her. 

He knows the person named BISITRA OJHA. The suggestions put forward by the 

learned defence counsel are of total denial.

12. PW 4, SURYA BORAH in his evidence has deposed that he saw the accused JASMINE 

that  the  accused  used  to  go  to  the  house  of  PHUL  BANU  and  on  the  day  of 

occurrence he saw JUNU SARMAH at the house of PHUL BANU and after hearing 

noise when he came to the house of PHUL BANU he saw that the police came there 

and the police caught some girls as well as one man who was drunk from inside the 

house of  PHUL BANU and on that  day he came to know that  there used to be 

prostitution work at the house of PHUL BANU & in relation to it he along with the 

villagers lodged the FIR. EXT 1 IS THE FIR & EXT 1(4) is his signature.
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13. During his cross examination he stated that he doesn’t know who used to come to 

the house of the accused PHUL BANU. He used to stay at his shop most of the times. 

The house of the accused PHUL BANU is about 1.5 km from his house. He used to 

travel through the highway to his shop. People used to travel form the side of the 

house of PHUL BANU. He doesn’t know where the house of the accused Jasmine is.  

He didn’t stated before the police that Jasmine used to come to the house of PHUL 

BANU but he stated that male and female persons used to come to the house of 

PHUL BANU and this was stated before the police. The suggestions put forward by 

the learned defence counsel are of total denial.

14. PW5 THULESWAR BORAH in his evidence has deposed that on the day of occurrence 

he saw the police vehicle at the house of the accused PHUL BANU & and he saw all  

the accused in the vehicle of the police and he deposed that in the house of the  

accused i.e. PHUL BANU many man & woman used to come and go and there used 

to be illicit works and because of it the police arrested all of them along with one 

man and he along with the public lodged the FIR. EXT1 is the FIR & EXT 1(5) is his  

signature

15. During his cross examination he stated that he knows the accused PHUL BANU and 

her daughter used to stay with her. The husband of the accused PHUL BANU used to  

come  after  4/6  months.  He  didn’t  read  the  FIR.  The  police  didn’t  recorded  his 

statement. He saw the vehicle of the police at the Highway. The vehicle of the police  

was situated at a distance of one furlong. He didn’t saw whether the accused were 

put inside the vehicle of the police. The accused Jasmine used to work at the house 

of the village people.

16. PW7 DIPALI BISWAS in her evidence has deposed that she knows the informant of 

this case. She could recognize the accused persons of this case. She heard noise in 

the house of PHUL BANU and many people used to come and go. She doesn’t know 

much about it.

17. During  her  cross-examination the learned defense counsel  had declined  to  cross 

examine PW7. 

18. PW8 BANTI BORDOLOI in her evidence has deposed that she knows the informant 

and the accused persons. She doesn’t know anything about the occurrence.

19. The learned defence counsel had declined to cross examine PW8. 

I have heard the arguments of the learned Asst public prosecutor and the  

learned defence counsel. I have also perused the judgment which has been  
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put forward by the learned defence counsel i.e. MUMTAZ @ BEHRI Vs. STATE  

(GOVT. OF NCT DELHI), 2003 CRI.L.J.533

20. From  the  bare  perusal  of  the  entire  evidence  on  record  it  appears  that  the 

prosecution  has  examined  as  many  as  8  PWs.  In  this  case  it  appears  that  the 

offences which have been alleged against the accused persons are under section 3,  

4, 7 of the Immoral Trafficking (Prevention) Act.

21. In this case it appears that the prosecution has been at failure to examine the two 

important witnesses i.e. the investigating officer and the medical officer. At this stage 

I would like to point it out that the witnesses who examined in this case it appears  

that PW1 had stated during his cross examination that he knew that were some sort  

of illegal works going on at the house of the accused PHUL BANU. But in the course 

of cross-examination it became clear that he never went to the house of the accused 

PHUL BANU. Further, it also appears that the PW1 who happens to be one of the 

informant  of  this  case  had  never  seen  that  there  used  to  take  place  monetary 

transactions between the accused and her customers. 

22. With regard to the evidence of PW 2 I would like to point it out that this witness 

during his cross examination had stated that he had suspicion over the crime been 

committed at the house of the informant. It also became clear during the course of 

evidence of PW2 that he never went to the house of the accused and he didn’t have 

any idea as to who used to arrive at the house of the accused persons. A person 

cannot be convicted merely on the basis of suspicion and the above PW1 & PW2, 

who happens to be the informant of this case didn’t had any idea about who use to 

arrive at the house of the accused persons.

23. It is crystal clear from the evidence of PW2 that he was unable to recognize the 

other accused persons of this case. At this stage with regard to the evidence of the  

PW3 I would like to point it out that there were certain statements which were not  

made before the investigating officer and this was admitted by PW3 during the cross-

examination. It appears from the evidence of PW4 also who happens to be one of 

the informant of this case and in the course of his cross examination he himself 

admitted that he never went to the house of the accused PHUL BANU and he doesn’t  

know who used to arrive at her home.

24. Now let me move ahead with the evidence of PW5, PW6 & PW7 and it appears that 

PW5, PW6 & PW7 didn’t have any idea about the occurrence.

25. One of the important factors and lapse on the part of the investigating agency has 
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been that in a case under the Immoral Trafficking (Prevention) Act its needs to be 

investigated by special police officer under section 13 of the Act who has to deal with 

the above offences. In this case it appears that the prosecution has been at failure to 

examine the investigating officer of this case as well as the medical officer of this 

case. Now, let us have a look at section 13 of the Act, 

26. Section 13 of the Act, lays down, “Special police officer and advisory body”—

(1) There shall be for each area to be specified by the State Government in this  
behalf a special police officer appointed by or on behalf of that Government for  
dealing with offences under this Act in that area.
(2) The special  police  officer  shall  not be below the rank of  an Inspector of  
Police.

(2A) The District Magistrate may, if he considers it necessary or expedient so to  
do, confer upon any retired police or military officer all or any of the powers  
conferred  by  or  under  this  Act  on  a  special  police  officer,  with  respect  to  
particular cases or classes of cases or to cases generally: Provided that no such  
power shall be conferred on—
(a) a retired police officer unless such officer, at the time of his retirement, was  
holding a post not below the rank of an inspector;
(b) a retired military officer unless such officer, at the time of his retirement, was  
holding a post not below the rank of a commissioned officer.]
(3) For the efficient discharge of his functions in relation to offences under this  
Act—
(a) the special  police officer  of  an area shall  be assisted by such number of  
subordinate police officers (including women police officers wherever practicable)  
as the State Government may think fit; and
(b) the State Government may associate with the special police officer a non-
official  advisory  body consisting of  not  more  than five  leading  social  welfare  
workers  of  that  area  (including  women  social  welfare  workers  wherever  
practicable)  to  advise  him on  questions  of  general  importance  regarding  the  
working of this Act.
[(4) The Central Government may, for the purpose of investigating any offence  
under this Act or under any other law for the time being in force dealing with  
sexual exploitation of persons and committed in more than one State, appoint  
such number of police officers as trafficking police officers and they shall exercise  
all the powers and discharge all the functions as are exercisable by special police  
officers under this Act with the modification that they shall exercise such powers  
and discharge such functions in relation to the whole of India.]

27. Further  I  would  like  to point  it  out  that  the law mandates  in  a case under the 
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Immoral Trafficking Act its needs to be investigated by Special Police Officer who has 

been appointed by the state government for dealing with this kind of offences under 

the Act. It is also important to note here that such Special Police Officer shall not be 

below the rank of an Inspector of Police. In this case, even if the prosecution has 

been at failure to examine the investigating officer of this case but on a perusal of  

the case record it appears that the whole case was investigated by a sub Inspector 

and  this  itself  shows  that  there  has  been  violation  of  the  law  itself.  The  law 

relating to it has been clearly upheld by the honorable Supreme Court in  

the case of Delhi Administration Vs. RAM SINGH , AIR 1962 SC 63 where in  

the hon’ble Supreme court has observed, “ we are therefore of opinion that the  

special police officer is competent to investigate and that he and his assistant police  

officers are the only persons competent to investigate offences under the Act and  

that  police  officers  not  specially  appointed  as  special  police  officers  cannot  

investigate the offences under the Act even though they are cognizable offences.” 

28. At this stage, I would like to point it out that even if there were certain contradictions 

which could not be proved as the investigating officer was not examined in this case 

and in relation to it the benefit will be available at the hands of the accused persons.  

But the whole case holds a different position whereby the mandate of the law which 

demands that in a case under the Immoral Trafficking Act needs to be investigated 

by an officer not below the rank of an Inspector. 

29. In  this  case,  from  the  perusal  of  the  evidence  on  record  there  was  no  such 

permission taken from the District Magistrate so that some other officer of the same 

rank could have been appointed to investigate into the matter.

30. I have also perused the medical report it appears that there was no such sign of 

injury on the part of the accused persons so as to make out that they were engaged 

in such sort of illicit works at the house of the accused PHUL BANU. 

31. The golden rule that runs through the web of civilized criminal jurisprudence is that  

an accused is presumed to be innocent unless he is found guilty of the charged  

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of  

the  International  Covenant  on  Civil  and  Political  Rights  1966.  Art.11(1)  of  the  

Universal Declaration of Human Rights 1948 also provides that any charged with  

penal offences has a right to be presumed innocent until proved guilty according to  

law in a public trial at which he has had all the guarantees necessary for his defence.

32. In the case of V. D. Jhingan Vs. State of Uttar Pradesh AIR 1966 SC 1762 the 
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hon’ble  supreme court  has  held  that  It  is  also  the  cardinal  rule  of  our  criminal 

jurisprudence that the burden in the web of proof of an offence would always lies 

upon  the  prosecution  to  prove  all  the  facts  constituting  the  ingredients  beyond 

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the 

benefit of the reasonable doubt. 

33. A person has, no doubt, a profound right not to be convicted of an offence which is  

not established by the evidential standard of proof beyond reasonable doubt.

34. In  the  light  of  the  above  discussion  &  reasons,  I  am  of  the  opinion  that  the 

prosecution  has  failed  to  prove  the  case  against  the  accused  persons  beyond 

reasonable  doubt.  Hence,  the  accused  persons  deserve  to  be  acquitted  of  the 

charges leveled against them.

ORDER

In view of the above discussions, reasons & decisions mentioned above it  

is held that the prosecution has failed to prove the charges leveled against  

the accused persons & as such the accused persons are hereby acquitted  

of the charges leveled against them under section 3,4,7 of the IMMORAL  

TRAFFIC (PREVENTION)ACT, 1956 and they are thereby set at liberty. 

The bail bond of the accused persons shall remain in force for six months 

in view of section 437A of the CrPC.

Make necessary entry in the judgment register. 

Given  under  my  hand  and  seal  of  this  court  on  this  the  27THday  of 

JANUARY, 2016 at KALIABOR COURT

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON
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APPENDIX:

WITNESSES FROM THE PROSECUTION SIDE:

PW1: PARAG JYOTI PASANI

PW2: JEWEL OJHA

PW3: SRI JITU SAIKIA

PW4: SURYA BORAH

PW5: THULESHWAR BORAH

PW6: DIPALI BISWAS

PW7: BANTI BORDOLOI

WITNESSES FROM THE DEFENCE SIDE:    NIL

PROSECUTION EXHIBITS  :   

(A) EXT 1 IS THE FIR

(B) EXT 1(1),1(2),1(3),1(4) & 1(5) IS THE SIGNATURE OF PW1,PW2,PW3,PW4 & 

PW5

DEFENCE EXHIBITS:     NIL

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON
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