
IN THE COURT OF JUDICIAL MAGISTRATE 1  ST  CLASS  

KALIABOR, NAGAON: ASSAM

G.R. Case No 237 OF 2010

U/ Sec 341,323 OF IPC

STATE OF ASSAM

.……… PROSECUTOR

-Vs.-

SRI SAMBHU BISWAS

S/O: LATE MAHENDRA BISWAS

ADDRESS: MISSA MUKH

P.S. KALIABOR, DIST: NAGAON, ASSAM

.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

FOR THE STATE:  Mrs. HEMA P. BOR GOHAIN, LEARNED ASST.PP

FOR THE ACCUSED: Mr. GAJEN SAIKIA, LEARNED ADVOCATE

OFFENCE EXPLAINED ON:  20/09/2011

EVIDENCE RECORDED ON: 12/06/12, 14/08/12, 03/04/2013, 04/06/13 & 27/06/13

ARGUMENT HEARD ON:  05/03/2016, 18/03/16 & 22/03/16  

JUDGMENT DELIVERED ON: 29/03/2016

JUDGMENT:

1. The genesis of this case had its roots with the lodging of First Information Report (in 

short as F.I.R) wherein the informant has alleged that on 20/05/10 at about 8:00 

p.m. when the  father of the informant was going to her home the accused person 

with a intention to kill him was standing infront of his house and thereby attacked 

her father. At that time along with his father ATUL KHAKLARY a person named NIMAI 

BISWAS was also there. After the said occurrence the accused person NIMAI BISWAS 

came to her  home and other  persons also came there and they fled away.  The 

informant’s  father  was  pulled  up  with  blood  and  he  was  admitted  at  the 

JAKHALABANDA hospital and later to the NAGAON HOSPITAL. As she was busy with 

the treatment there was delay in the lodging of the FIR. The criminal law was set in 

motion with the lodging of the FIR. 

2. In this  case after receiving the F.I.R the O/C of  KALIABOR PS registered a case 

bearing KALIABOR PS case No. 41/2010 U/sec 341,325 of IPC and SI TAPAN KUMAR 

SARMA was entrusted for investigation & finally charge sheet was submitted by him 
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U/sec 341,325 of IPC. The accused person appeared before the court and he was 

allowed to go on bail and as per provisions of sec 207 CrPC. The documents which 

the prosecution relies were furnished to the accused person. After hearing both sides 

the offences u/sec 341,323 of IPC were read over and explained to the accused 

person to which he pleaded not guilty and claimed to be tried. 

3. In this case the prosecution has examined as many as 5 PW’S to prove this case. The 

statement of the accused person is hereby recorded and the plea of the accused 

person is of total denial. The defence doesn’t want to adduce any DW’S from their  

side. 

4. After hearing the learned counsel of both sides and after perusal of the case record I 

do hereby framed the following as point of determination.

POINT OF DETERMINATION

POINT FOR DETERMINATION NO.1: 

Whether  the  accused  person  had  wrongfully  restraint  the  informant’s  

father infront of the accused person’s house at about 20/05/10 at about  

8:00  p.m.  while  the  informant’s  father  was  coming  to  her  home  and  

thereby committed an offence punishable U/sec 341 of IPC?

POINT FOR DETERMINATION NO.2:

Whether  the  accused  person  had  voluntarily  caused  hurt  to  the  

complainant/ informant’s  father  at  the  same  time  &  place  &  thereby 

committed an offence punishable u/s 323 of IPC?

Discussion, Decision and Reasons there on:

For the sake of convenience all the points are clubbed together: 

5. PW 1 PURNIMA PRAJA in her evidence has deposed that she knows the accused 

person and she is the informant of this case. The occurrence took place about 1 ½ 

years ago at about 7:00/ 8:00 p.m. the accused have assaulted her father ATUL with 

a dao and because of it her father had injuries on his head, shoulder and different 

parts of the body and when the accused were coming from their home at that time 

the occurrence took place infront of their home and when she called at the police 

station the police brought her father. Her father was send to the JAKHALA BANDHA 

CIVIL hospital & later to NAGAON CIVIL hospital and in relation to the occurrence 

she lodged an FIR at  the MISSA outpost.  EXT 1 IS THE FIR & EXT 1(1) is  her 

signature.

6. During her cross examination he stated that she doesn’t remember who wrote EXT 
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1. He lodged the FIR after one day. She was watching TV at the time of occurrence. 

It was dark and she heard the news from the brother of SAMBHU and went there 

and saw her  brother  there.  There  is  a  gap 4  /5  house  between his  house  and 

SAMBHU house. She didn’t saw the occurrence of assault which took place there. 

The accused person’s elder brother had also lodged a case against her father and her 

father was in jail and the police didn’t record her statement. She doesn’t know the 

date and day of occurrence. Her father is a drunker and on that day her father was 

coming to her home.

7. PW2 RAJEN PRAJA in his evidence has deposed that he knows the accused person 

and the occurrence took place about one year ago at about 8:00 p.m. he along with  

his wife, DILIP MANDAL, BASU DEV MANDAL and all of them were watching T.V. at 

that time and at that time NIMAI BISWAS came shouting towards his home and he 

was called at that time NIMAI had informed him that his father in law was assaulted 

with JATHI by the accused and at that time he along with DILIP & other persons of  

the village went to the place of occurrence and saw that ATUL KHADLARY was there 

and he was full with blood and he is near to the house of MAHENDRA BISWAS and 

NIMAI had informed him that this work was done by the accused person SAMBHU 

and they went for searching the accused but they didn’t find the accused and when 

NIMAI informed 108 and at that time 108 ambulance came as well as the police 

came and the injured was taken to JAKHALA BANDHA hospital and the hospital didn’t 

admit him and the injured was taken to NAGAON hospital and he stayed there for 

eight days 

8. During his cross examination he stated that he didn’t saw the occurrence and both 

NIMAI & SAMBHU don’t talk with each other both of them are brothers. The houses 

of MAHENDRA BISWAS, NIMAI BISWAS & SAMBHU BISWAS are near to the place of 

occurrence and they are attached with each other. His house is about eight kms 

away from the place of occurrence and ATUL falling on the side of the road and there 

were fencing by the side of it. Atul is a drunker and the occurrence took place during 

the rainy season and the road is a village road. On the day of occurrence he was not  

informed about it by ATUL but on the next day he was informed by ATUL about the  

occurrence at  the NAGAON CIVIL  HOSPITAL.  He  didn’t  went  to  search SAMBHU 

BISWAS and some other villager went there. He doesn’t know if any case is pending 

between his father in law and SAMBHU.

9. PW3 DILIP in his evidence has deposed that the occurrence took place about two 

years ago and he was seating at his home after having his dinner and at that time he 
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heard the noise of his brother and he came out of his home and came to know that  

PRANIMA PRAJA’s father was assaulted by someone and the injured was lying down 

and he saw blood in the injurer’s head and later he heard that the accused did it.

10. During his  cross examination he stated that  the house of  the informant and his 

house is  less  than 8 kms.  He heard that  the accused person had assaulted the 

victim/injured but from he heard it he doesn’t know about it. 

11.  PW4 BASU DEV MANDAL in his evidence has deposed that he knows the informant 

and the accused person. He didn’t saw the occurrence but he heard that the father 

of the informant was falling in a dig and he heard and went to see it. At about 8:00  

p.m. he saw the informant’s father in a ditch. 

12. During his cross examination he stated that he didn’t saw any injury in the body of 

the informant’s father. The injured used to drink always. 

13. PW5 Dr. RUBUL GOSWAMI in his evidence has deposed that on 20/05/10 and on that 

day he examined one ATUL KHAKLARI at 10:00 p.m. and during his examination he 

found lacerated injury over the left forehead size 5X 1X1 Cm  and 2 X 1 & lacerated 

cut injury over occipital region (back side of head) size 2X1 X1 cm, lacerated cut 

injury over left part of tibia size 3 cm X1 CM X 1 CM (left leg), the injured was 

referred to the B.P. HOSPITAL for further treatment, the injured was escorted by H.C. 

ANIL BHAGWATI & home guard H. RAHMAN  EXT 2 IS THE injury REPORT & EXT 

2(1) IS HIS SIGNATURE.

14. During his cross examination he stated that EXT 2 is issued in prescription form. In 

EXT 2 he didn’t  mention whether the injured was examined as indoor patient or 

outdoor patient. The date of issue is not mentioned in EXT 2 & there is no requisition  

number. In EXT 2 he didn’t mention about the nature of injury as he had referred the 

injured. In EXT 2 he didn’t mention about the age of injury. 

Heard the arguments of the learned defence counsel and the learned ASST. 

PP

15. From the perusal of the evidence of the PW’S it appears that none of the PW’S had 

seen the occurrence. It also appears from the evidence of the PW’S that there was 

an occurrence on the said fateful day and it couldn’t be denied at all. But in this 

case, the prosecution has failed to examine the injured/ victim of this case in spite of 

its best efforts whereby the injured was called as court witness but the prosecution 

has failed to adduce his evidence in this case.

16. Further I would also like to point it out that during the course of evidence it appears 
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that PW1, PW2 & PW4 had admitted that the informant’s father ATUL is a drunker 

and during the course of evidence it has also come to light that the injured was 

falling in a ditch and even if it is assumed that the injured was falling in ditch at night 

and he is drunker it  couldn’t  be accepted at full  length that the injured was not 

succumb to injuries on his body.

17. I would also like to point it out that PW5 who was examined as a doctor had stated 

during the course of evidence that his opinion was reserved and during his evidence 

he had stated that he found lacerated injury over the left forehead size 5X 1X1 Cm 

and 2 X 1 & lacerated cut injury over occipital region (back side of head) size 2X1 X1 

cm, lacerated cut injury over left part of tibia size 3 cm X1 CM X 1 CM (left leg), the  

injured was referred to the B.P. HOSPITAL for further treatment to the injured ATUL 

KHAKLARY.

18. This itself is evidence that the injured had succumb to injuries in his body but the 

opinion  of  PW5  is  merely  an  expert  opinion  and  this  needs  to  have  sufficient 

corroboration with the evidence of the other PW’S.

19. It has also not been brought to light that the accused person had used weapon or 

any kind of object to assault the injured person. in this case this is apparent that the 

defence has also been successful in taking the plea and the PW’S have also admitted 

that the injured was drunker and he was falling in a ditch. 

20. It is also evident that the most vital witness was the injured ATUL KHAKLARY who 

hasn’t been examined in this case despite the best efforts of the prosecution to bring 

out the true story and hence the said picture would have much more clear if the said 

injured would have been examined as a witness in this case. One of the vital witness 

which the prosecution has failed to examine is the doctor of the B.P. HOSPITAL, 

NAGAON whereby the patient  was referred for  further  treatment  and if  the said 

doctor  would  have been examined the said evidence would  have a clear  picture 

attached to it. 

21. In this case, the prosecution has also failed to examine the I/O of this case and 

hence the contradictions which were raised in this case couldn’t be made clear as the 

prosecution failed to examine the I/O and hence in such a case the benefit will be 

available in the hands of the accused person.

22. In  the  light  of  above  discussions  and  reasons  I  am  of  the  opinion  that  the 

prosecution  has  failed  to  prove  the  case  against  the  accused  person  beyond 

reasonable doubt u/sec 341,323 of IPC and hence the accused person deserved to 
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be acquitted of the offences leveled against him.

ORDER

In view of the above discussions and reasons mentioned above I am of the  

opinion  that  the  prosecution  has  failed  to  prove  the  case  against  the  

accused person beyond reasonable doubt U/sec 341,323 of IPC and hence 

the accused is hereby acquitted from this case and thereby set at liberty.

Make necessary entry in the Judgment register.

Given under my hand and seal of this court on this the 29 thday of MARCH, 

2016 at KALIABOR COURT.  

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON

APPENDIX:
WITNESSES FROM THE PROSECUTION SIDE:
PW1: SMTI PURNIMA PRAJA

PW2: RAJEN PRAJA

PW3: DILIP MANDAL

PW4: BASUDEV MANDAL

PW5: Dr. RUBUL GOSWAMI, M/O

WITNESSES FROM THE DEFENCE SIDE:    NIL

PROSECUTION EXHIBITS  :    

EXT 1 IS THE FIR

EXT 1(1) IS THE SIGNATURE OF PW1

EXT 2 IS THE INJURY REPORT

EXT 2(1) IS THE SIGNATURE OF PW5

DEFENCE EXHIBITS:     NIL

JUDICIAL MAGISTRATE FIRST CLASS,

  KALIABOR, NAGAON
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