
IN THE COURT OF JUDICIAL MAGISTRATE 1  ST  CLASS

KALIABOR, NAGAON: ASSAM

GR Case NO: 242 of 2012

U/ Sec 342,323,379/34 OF IPC

STATE OF ASSAM

.……… PROSECUTOR

-Vs.-

1. JAKIR HUSSAIN

S/O: MD. ABDUL HAMID

ADDRESS: BARMA BILL

P.S. SAMAGURI, DIST: NAGAON, ASSAM

2. ABDUL MUTALIB

S/O: LATE ABDUL MOMIN

ADDRESS: BARMA BILL

P.S. SAMAGURI, DIST: NAGAON, ASSAM

.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

FOR THE STATE:  Mrs. HEMA P. BOR GOHAIN, LEARNED ASST.PP

FOR THE ACCUSED: Mr. MD. MATIBUR RAHMAN, LEARNED ADVOCATE

CHARGE FRAMED ON:   12/11/2013

EVIDENCE RECORDED ON: 22/04/14, 07/07/14, 17/11/14, 27/01/15, 26/05/15, 03/08/15,

25/01/16, 12/05/16 & 17/05/16

ARGUMENT HEARD ON:  07/06/16 & 21/06/16

JUDGMENT DELIVERED ON: 28/06/2016

JUDGMENT:

1. The genesis of this case had its roots with the lodging of First Information Report (in

short as F.I.R) wherein the informant has alleged that on 25/03/12 at about 8:30

p.m. when the son of the informant went to ask about the furniture which his son

ask to prepare to the shop of the accused at that time there was an altercation with

one of the accused person had instigated the other accused to assault the son of the

informant. The other accused person had caught the son of the informant and had

thereby assaulted the informant’s son with a “RANDAH” i.e. an instrument used by

carpenter on his son’s head and his son feel down. The accused persons also took an
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amount of Rs.70,080/- from the pocket of the informant’s son and fled away. 

2. In this case after receiving the F.I.R the O/C of SAMAGURI PS registered a case

bearing  SAMAGURI  PS  case  No.  88/2012  U/sec  342,326,379/34  of  IPC  and  ASI

CHENI RAM GOGOI was entrusted for preliminary investigation & finally the charge

sheet was submitted by S.I. JAGAT CH. DAS U/sec  342,323,379/34 of IPC. 

3. The accused persons were arrested and remanded to judicial custody and during the

course of trial they were allowed to go on bail. Later they appeared before the court

after receiving the summons and they were allowed to go on bail. As per provisions

of sec 207 CrPC the documents which the prosecution relies were furnished to the

accused persons. After hearing both sides the charges u/sec 342,323,379/34 of IPC

were read over and explained to the accused persons to which they pleaded not

guilty and claimed to be tried.

4. In this case the prosecution has examined as many as 10 Pws to prove this case.

The statements of the accused persons are hereby recorded and the pleas of the

accused persons are of total denial. The defence doesn’t want to adduce any DW’S

from their side. 

5. After hearing the learned counsel of both sides and after perusal of the case record I

do hereby framed the following as point of determination.

POINT OF DETERMINATION

POINT OF DETERMINATION NO 1:

Whether  the accused  persons  after  having  common intention  had  wrongfully

confined the informant’s son  at about 8:30 p.m. on 25/03/12 at the shop of the

accused person when the informant’s son went to ask about the furniture and

thereby committed an offence punishable U/sec 342/34 of IPC?

POINT FOR DETERMINATION NO.2: 

Whether  the accused  persons  after  having common intention  had  voluntarily

caused hurt to the complainant/ informant’s son on his head at the same time &

place & thereby committed an offence punishable u/s 323/34 of IPC?

POINT OF DETERMINATION No.3:

Whether  the accused  persons  after  having  common intention  had  committed

theft of Rs. 70,080/- from the informant’s son’s pocket and it was without the

consent of the informant’s son and thereby committed an offence u/s 379/34 of

IPC?
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Discussion, Decision and Reasons there on:

For the sake of convenience all the points are clubbed together:

6. PW1 MD. NAZRUL ISLAM in his evidence has deposed that the informant is his father

and the occurrence took place on 24/03/12 at 6:00 p.m. he was MUWAMARI BAZZAR

and the accused ZAKIR HUSSAIN is having his furniture shop at MUWAMARI and he

asked ZAKIR to prepare furniture for him since the last one year from the date of

occurrence. He didn’t gave the furniture to him on the plea that he will give today or

tomorrow. On the day of occurrence when he went to his shop the accused ZAKIR

had assaulted him on his head with a hammer and his head got torn and his father

came to know about it  and he lodged the FIR and he had his  treatment at the

SAMAGURI hospital. 

7. During his cross examination he stated that by the side of the furniture shop there

are the shops of FAJARUDDIN’S hotel where he sells food and there is one cycle

shop of AJIJUL and on the opposite side of the road is the grocery shop of JAKIR. At

the  time  of  occurrence  there  were  many  people  at  the  market.  There  was  an

altercation with the accused. The other co accused MUTALIB had instigated JAKIR.

There was blood which came out from his head and the police didn’t seize the blood

stained clothes. The police recorded his statement at the spot. 

8. PW2 MD. RAFIKUL ISLAM in his evidence has deposed that the occurrence took place

on 2012 and he didn’t saw the occurrence and he was at his home. He heard that

ZAKIR HUSSAIN & NAJRUL ISLAM had some altercation and the occurrence took

place at MUWAMARI BAZZAR.

9. The learned defence counsel had declined to cross examine PW2.

10. PW3  HABIBUR  RAHMAN in  his  evidence  has  deposed  that  both  parties  had  an

altercation on the issue of furniture.

11. The learned defence counsel had declined to cross examine PW3.

12. PW4 in his evidence has deposed that he doesn’t knew the informant and he knows

the accused persons. He doesn’t know anything about the occurrence.

13. The learned defence counsel had declined to cross examine PW4.

14. PW5 HASEN ALI in his evidence has deposed that the occurrence took place about

two years ago. His son had given the furniture to the accused to repair it. When the

furniture wasn’t delivered for one year and when his son went to ask about it the

accused ZAKIR had assaulted on his son’s head with a RENDAH. He was near and he

took his son to the hospital immediately and he lodged the FIR. EXT 1 IS THE FIR &
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EXT 1(1) IS HIS SIGNATURE,

15. During his cross examination he stated that the distance between his house and the

accused JAKIR’S furniture shop is about two furlong. At that time he was at the

market and he doesn’t know in front of whose shop he was. He doesn’t knew who

wrote EXT 1 and he didn’t wrote in the FIR that he was having PAAN at that time in

the market.  He didn’t  state before  the police  that  his  son was assaulted with a

RANDAH. He doesn’t remember whether he had stated before the police that after

hearing about the occurrence he came to the place of occurrence. There are many

shops in the market and he doesn’t knew their names.

16. PW6 in his evidence has deposed that he doesn’t know the informant. The accused

persons are residing at a faraway place from his home. He doesn’t knew about the

occurrence. 

17. The learned defence counsel had declined to cross examine PW6.

18. PW7  HASEN  ALI,  S/O:  LATE  WAJUDDIN  in  his  evidence  has  deposed  that  the

occurrence  took  place  about  two  years  ago.  He  was  abit  far  from the  place  of

occurrence. He saw that ZAKIR & NAJRUL had quarrel and both of them had in their

hands two pieces of wood and he saw that both of them had an act of shoving. He

didn’t  saw assault  and he saw blood on the head of NAJRUL’S head and he had

restrained both of them.

19. During  his  cross  examination  he  stated  that  there  are  shops  of  AIJUL  AND

FAKRUDDIN near the shop of JAKIR. NAJRUL is his friend and he didn’t saw who

assaulted whom. The police didn’t recorded his statement and whatever he stated

today he didn’t stated it before the police. 

20. PW8 in his evidence has stated that he knows the informant and the accused person

JAKIR and he heard that there was nuisance at the dusk time. He doesn’t know what

happened there. 

21.  The learned defence counsel had declined to cross examine PW8.

22.  PW9 SENI RAM GOGOI in  his  evidence has deposed that  on 26/03/12 he was

working as ASI at Muwamari under the SAMAGURI PS and he had received the FIR

from HASEN ALI and he was entrusted for preliminary investigation. He went to the

place of occurrence and recorded the statement of the informant. He prepared a

sketch map and also send the victim NAZRUL ISLAM for medical examination and

also collected the medical report. He recorded the statements of other witnesses and

he found one accused person ZAKIR HUSSAIN and he forwarded the accused person
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to the court. He  didn’t find another person and after completing the investigation he

handed over the case diary to the I/C JAGAT CHANDRA DAS and after completing

the  investigation  he  submitted  the  charge  sheet  whereby  the  accused  ABDUL

MUTALIB was declared as an absconder and he submitted the charge sheet against

the accused persons under section 342,323,379/34 of IPC.EXT 2 is the sketch map,

EXT 2(1) is his signature, EXT 3 is the charge sheet and EXT 3(1) is the signature of

I/C JAGAT CHANDRA DAS.

23. During his cross examination he stated that EXT2 was attached with the place of

occurrence. AJIJUL ISLAM is having a garage and he didn’t took him as a witness as

well  as of ABDUL RASHID. The date of occurrence is 25/03/12 and on 24/03/12

there was no occurrence between both parties and it is not mentioned in his case

diary also. PW1 didn’t stated before him that the accused persons had assaulted him

with a hammer and blood came out of his head and the police seized the clothes. 

24. PW 10 DR.HEMANTA KUMAR BORAH in his evidence has deposed that on 24/03/12

he was at SAMAGURI PHC and on that day he examined one NAZRUL ISLAM and he

was identified by ANAR ALI at 9 p.m. On 25/03/12 he found laceration over frontal

part of the scalp 1:1/2 inch. The age of injury is less than 6 hours and it was caused

by a blunt object. The injury is simple in nature.EXT 4 is the medical report and EXT

4(1) is his signature.

25. During his cross examination he stated that The GD ENTRY NO IS 390 and the date

is not mentioned there. The age of injury is less than 6 hours. This kind of injury

may be caused by falling on a hard substance also. 

I have heard the arguments of the learned ASST.PP & the learned defence

counsel. I have also perused the judgments put forward by the learned

defence counsel in this case i.e. JOYRAM KAKATI Vs. STATE OF ASSAM,

2013 (4) GLT 685, JOHN (MD) ALI & Ors. Vs. STATE OF ASSAM,2015 (2)

GLT 71.

26.  From the perusal of the evidence of PW’S it appears that the offence which has

been leveled against the accused person is under sec 342,323,379/34 of IPC.

27. In this case from the evidence of the PW’S it appears that the prosecution has been

at a total failure to bring out the ingredients which are necessary in this case to

establish an offence u/sec 342 of IPC as well as U/SEC 379 of IPC. From the close

scrutiny of the evidence of PW’S it appears that none of the PW’S have mentioned

about the evidence relating to wrongful confinement of the informant’s son including
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the  informant  i.e.  PW5  and  PW1  i.e.  the  informant’s  son.  It  has  also  become

apparent that none of the PW’S have mentioned about the offence of theft being

committed by the accused persons including the informant i.e. PW5 and PW1 i.e. the

informant’s son. 

28. Now, let me move ahead with another most controversial issue in this case i.e. the

offence  u/sec  323/34  of  IPC.  In  this  case  it  has  come  to  light  that

PW2,PW4,PW6,PW8 didn’t had much idea about the occurrence and it was PW2 &

PW3 who had mentioned that there was altercation which took place between both

parties. 

29. At this stage, I am of the opinion that it cannot be denied at all there was no such

occurrence which took place on the said fateful day. Further, from the evidence of

PW1,PW5,PW7,PW9 & PW10 that there was an occurrence which took place between

both parties and the informant’s son i.e. PW1 had succumb to injuries on his head

and  this  has  also  been  supported  by  the  evidence  of  PW10  i.e.  the  MEDICAL

OFFICER who was examined in this case. 

30. But during the course of evidence of PW1,PW5, PW7 there was divergence of opinion

as to the weapon used and as stated by PW1 that he was injured with a hammer on

his head, the informant i.e. PW5 had stated that his son was injured with a RANDAH

and PW7 was of the opinion that both parties had a piece of wood at their hands and

in such a case it  becomes quite  difficult  for  this  court  to determine as  to what

weapon was used in this case. 

31. It has also come to light that the statement of PW5 & PW7 was not recorded by the

police and in such a case if the PW’S have stated for the first time in court in their

evidence it becomes difficult to accept their views. 

32. At this juncture, I would also like to point it out that one of the major contradictions

which came to light was the evidence of PW1 and in such a case the benefit will go

to the accused persons.

33. However, it couldn’t be determined in a clear manner as to what was the weapon

used and on close perusal of PW7 it appears that both parties had an act of shoving

and he came and restrained them and he didn’t saw who assaulted whom and he

didn’t saw any fight i.e. EXCHANGE OF BLOWS.

34. Hence,  at  this  stage  it  has  also  come  to  light  that  there  has  been  no  such

corroboration with the evidence of PW’S and the entire chronology of events differs

from one another and in such a case I am of the opinion that even if the injured
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i.e.PW1  had  succumb  to  injuries  on  his  head  this  couldn’t  be  proved  beyond

reasonable doubt by the prosecution side.

35. The golden rule that runs through the web of civilized criminal jurisprudence is that

an accused is presumed to be innocent unless he is found guilty of the charged

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of

the  International  Covenant  on  Civil  and  Political  Rights  1966.  Art.11(1)  of  the

Universal Declaration of Human Rights 1948 also provides that any charged with

penal offences has a right to be presumed innocent until proved guilty according to

law in a public trial at which he has had all the guarantees necessary for his defence.

36. In the case of V. D. Jhingan Vs. State of Uttar Pradesh AIR 1966 SC 1762 the

hon’ble  supreme  court  has  held  that  It  is  also  the  cardinal  rule  of  our  criminal

jurisprudence that the burden in the web of proof of an offence would always lies

upon  the  prosecution  to  prove  all  the  facts  constituting  the  ingredients  beyond

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the

benefit of the reasonable doubt. 

37. A person has, no doubt, a profound right not to be convicted of an offence which is

not established by the evidential standard of proof beyond reasonable doubt.

38. In the light of above discussions and reasons I am of the opinion that even if there is

certain materials against the accused persons but still the prosecution has failed to

prove the case beyond reasonable doubt and I am of the opinion that the accused

persons are entitled to benefit of doubt in this case. 

39. Finally in the light of above discussions and reason I am of the opinion that the

prosecution has failed to prove the case beyond reasonable doubt and it is principal

of criminal law that a criminal case has to be proved beyond reasonable doubt and in

this case there are certain doubts and lacunas which was left by the prosecution and

in such a case the accused persons are entitled to be acquitted on the point of

benefit of doubt.                  

ORDER

In view of the above discussions and reasons mentioned above it is held

that the prosecution has failed to prove the charges leveled against the

accused persons  beyond reasonable doubt & as such the accused persons

is hereby acquitted of the charges leveled against them under sections

342,323,379/34  of  IPC  on  the  point  of  benefit  of  doubt  and  they  are

thereby set at liberty. 
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The bail bond of the accused person shall remain in force for six months in

view of section 437A of the CrPC.

Make necessary entry in the Judgment register.

Given under my hand and seal of this court on this the 28th  day of JUNE,

2016 at KALIABOR COURT.  

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON
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APPENDIX:

WITNESSES FROM THE PROSECUTION SIDE:

PW1: MD. NAZRUL ISLAM

PW2: MD. RAFIQUL ISLAM

PW3: HABIBUR RAHMAN

PW4: MD. IBRAHIM ALI

PW5: HASEN ALI

PW6: RAHMAT ALI

PW7: HASEN ALI

PW8: FAKHRUDDIN

PW9: SENI RAM GOGOI, I/O

PW10: Dr. HEMANTA Kr. BORAH, M/O

WITNESSES FROM THE DEFENCE SIDE:    NIL

PROSECUTION EXHIBITS  :  

EXT 1 IS THE FIR

EXT 1(1) IS THE SIGNATURE OF PW5

EXT 2 IS THE SKECTH MAP

EXT 2(1) IS THE SIGNATURE OF PW9

EXT 3 IS THE CHARGE SHEET

EXT 3(1) IS THE SIGNATURE OF I/C of JAGAT CH. DAS & PW9 can recognize it

EXT 4 IS THE MEDICAL REPORT

EXT 4(1) IS THE SIGNATURE OF PW10

DEFENCE EXHIBITS:     NIL

JUDICIAL MAGISTRATE FIRST CLASS,

  KALIABOR, NAGAON
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