
IN THE COURT OF JUDICIAL MAGISTRATE 1  ST  CLASS  

KALIABOR, NAGAON: ASSAM

GR Case NO: 243 of 2011

U/ Sec 448,325,506/34 OF IPC

STATE OF ASSAM

.……… PROSECUTOR

-Vs.-

1. IDRISH ALI

S/O: HASHIM ALI

ADDRESS: SONARI BALI

P.S. SAMAGURI, DIST: NAGAON, ASSAM

2. MAJIBUR ALI

S/O: IDRISH ALI

ADDRESS: SONARI BALI

P.S. SAMAGURI, DIST: NAGAON, ASSAM

.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

FOR THE STATE:  Mrs. HEMA P. BOR GOHAIN, LEARNED ASST.PP

FOR THE ACCUSED: Mr. P.K. BORAH, LEARNED ADVOCATE

CHARGE FRAMED ON:   22/01/2013

EVIDENCE RECORDED ON: 11/06/13, 26/09/13, 19/02/14, 19/11/14, 02/06/15 & 22/04/16

ARGUMENT HEARD ON:  24/08/16 & 16/09/16 

JUDGMENT DELIVERED ON: 30/09/2016

JUDGMENT:

1. The genesis of this case had its roots with the lodging of First Information Report (in 

short as F.I.R) wherein the informant has alleged that since the last one year the 

informant and the accused are having quarrel over land and on 07/04/11 at about 

9:0  p.m.  the  accused  persons  had  criminally  trespassed  into  the  house  of  the 

informant  with  sword  and  DAO and  assaulted  him on  his  head  and  hand.  The 

informant has also alleged that the accused persons had also threatened to kill the 

informant. 

2. In this case after receiving the F.I.R the O/C of SAMAGURI PS registered a case 

bearing SAMAGURI PS case No. 91/2011 U/sec 448,326,506/34 of IPC and SI RUFU 
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CHETIA was entrusted for investigation & finally the charge sheet was submitted by 

S.I.  RAJIB KUMAR ROY U/sec 448,325,506/34 of IPC. 

3. The accused persons appeared and they were allowed to go on bail  and as per  

provisions  of  sec  207  CrPC  the  documents  which  the  prosecution  relies  were 

furnished  to  the  accused  persons.  After  hearing  both  sides  the  charges  u/sec 

448,325,506/34 of  IPC were read over  and explained to the accused persons to 

which they pleaded not guilty and claimed to be tried.

4. In this case the prosecution has examined as many as 5 Pws to prove this case. The 

statement of the accused person is hereby recorded and the pleas of the accused 

persons are of total denial. The defence had adduced one DW from his side. After 

hearing the learned counsel of both sides and after perusal of the case record I do 

hereby framed the following as point of determination.

POINT OF DETERMINATION

POINT OF DETERMINATION NO 1:

Whether  the  accused persons  after  having common intention had committed  

criminal trespass by entering into the house of the complainant/ informant on  

07/04/11  at about 9:00 p.m. without any permission and which was used for  

human dwelling & and thereby committed an offence punishable u/s 448/34 of  

IPC?

POINT OF DETERMINATION NO 2:

Whether the accused persons after having common intention  had voluntarily  

cause grievous hurt to the informant at about the same time and  place & on the  

head & hands with the use of  a dao & sword  & caused injuries to him and  

thereby committed an offence punishable U/sec 325/34 of IPC ?

POINT FOR DETERMINATION NO.3:

Whether the accused persons after having common intention had threatened the  

informant at the same time and place with dire consequences to kill  him and  

thereby committed an offence punishable U/sec 506/34 of IPC?

Discussion, Decision and Reasons there on:

For the sake of convenience all the points are clubbed together:

5. PW 1 in his evidence has deposed that the occurrence took place about one & half 

years ago and it was dusk time and that time he was standing on the PWD road 

infront of his house and that time the accused persons namely IDDRISH & MAJIBUR 
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who were on the back side of their house came and assaulted his wife and at that  

time after hearing her noise he went inside the house and at that time the accused 

MAJIBUR had a sword in his hands and at that time the accused have assaulted and 

cut on his left hand elbow and he was unconscious and he was taken to the police 

station and the police took him to the medical and he lodged the FIR after few days  

of occurrence and as he was not well there was delay in the lodging of the FIR. EXT 

1 IS THE FIR & EXT 1(1) IS HIS SIGNATURE.

6. During his cross examination he stated that he didn’t mention the reason for delay in 

the lodging of EXT1. He mentioned that the case was lodged due to dispute relating 

to land. They are having land dispute since a long time and the accused used to 

reside on the back side of their house. He didn’t mention in the FIR that the accused 

had assaulted his wife inside the house. The distance from the road to his house is 

about 100 feet. The police didn’t seize anything from his house. He had to stay at 

The  GUWAHATI  DOWNTOWN for  3/4  days  for  his  treatment.  He  was  taken  to 

Samaguri & Nagaon hospital also. he didn’t submitted the discharge certificate of 

Down Town Hospital. 

7. PW2 in her evidence has deposed that the occurrence took place about two years 

ago at about 11:00 p.m. and both the accused came to their house and were using 

slang words.  At  that  time she called  her  husband from the road and when her 

husband reached the accused had cut on her husband left hand with a sword and 

both the accused fled away. They went to the police station and to the NAGAON 

hospital and her husband had undergone treatment at the DOWN TOWN hospital 

also.

8. During her cross examination she stated that there was no other person at the place 

of occurrence and their house is near the National Highway. She doesn’t know if the 

accused Idrish had any injuries and if there is any cross case pending she doesn’t 

have any idea about it. The accused had a quarrel with them on the issue that they 

had built the front side of their house in the side of the accused persons.

9. PW3 in her evidence has deposed that the occurrence took place about 3 /4 years 

ago and the occurrence took place about 10:00 p.m. at night and that time her 

father, mother and elder brother were at home. At first  the accused IDRISH ALI 

came to their home and had quarrel with them at their house over the building of a  

house and in the said time the accused MAJIBUR came to their home and had an 

instrument  like sword was used by the accused MAJIBUR and the accused have 
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assaulted/ cut her father on his hand and his father feel down and they brought 

them to the NAGAON hospital immediately and he was referred to GUWAHATI and 

both the accused after committing the offence fled away and the occurrence took 

place infront of her eyes.

10. During her cross examination she stated that there are no houses near her home. 

They are having one hotel. They don’t have any quarrel with the accused but the 

quarrel took place due to building up of a house. The accused claims the said land as 

their land. One of his elder brother’s AJIJUL HAQUE was there at home and another 

elder  brother  was  not  there.  A  person  named  SAIFUL  came  to  the  place  of 

occurrence. The police came at night. The police recorded her statement. 

11. PW4 in his evidence has deposed that about 10:00 p.m. at night and he saw that the 

accused MAJIBUR had a knife at his hand and he saw that the accused had cut the 

hand of his father and he took his father to SAMAGURI, then B.P. HOSPITAL and 

later to DOWN TOWN and when he asked his father he replied that the accused 

MAJIBUR had done this act of cutting.

12. During his  cross examination he stated that the accused are his  neighbours.  His 

uncle  Jalaluddin’s  house is  near  to his  home.  On that  day he was coming from 

GUwahati  &  there  was  abit  of  light  at  the  time  of  occurrence.  At  the  time  of  

occurrence his mother and his sister were there. He stated before the police that he 

was at the Line hotel. The occurrence took place in his courtyard and he doesn’t 

know if the accused was assaulted by his father. He knew that the case was amicably 

settled and there is a land dispute since 3 /4 years. He didn’t know if Idrish Ali was 

at the hospital. 

13. PW5 in his evidence has deposed that on 07/04/11 and on that day he examined one 

MAFIZUDDIN ALI at 11:45 p.m. and during his examination he found lacerated injury 

over the left forehead size 5X 1X1 Cm3 and in his opinion the injury was simple and 

caused by a blunt object. In his examination of injury no. 2 lacerated injury over the 

left forearm and the size is 4 X 1X 1 cm3 and the injury was simple and caused by a  

blunt object, injury no.:3 is compound fracture over left humerous and in his opinion 

the injury is grievous and caused by a blunt object and the injured was escorted by 

HEAD  CONSTABLE  PURAN CH.  SARMA,  ML.  REGD.  NO.  154270.  EXT  2  IS  THE 

MEDICAL REPORT & EXT 2(1) IS HIS SIGNATURE     

14. At the stage of cross examination he stated that he didn’t saw the requisition slip. 

The P.S. case no & the GD entry no is not mentioned there. He didn’t knew the 

4



identifier personally. There can be different types of blunt object. This kind of injuries 

can be caused by falling on hard object also. He didn’t mention the age of injury. He 

didn’t get the X ray report and because of it he was unable to submit a detailed  

report. He didn’t get any cut injury. 

15. DW1 in his evidence has deposed that the informant had lodged a case against him 

at Samaguri about 5 years ago. The informant built up a house at their land and he 

asked  them about  it  and his  father  was  assaulted and  he was injured.  He was 

assaulted MAFIZUDDIN, AIJUL & RAFIQUE. He didn’t injure the informant. He took 

his father to SAMAGURI & NAGAON and his father was at the hospital for 10/12 

days.  He and ASMA BEGUM lodged a case and its  going on and they didn’t  do 

anything.

16. During  his  cross  examination  by  the  learned  Asst.  PP  he  stated  that  he  didn’t  

submitted any medical documents regarding the injuries caused to his father and 

him. He didn’t submitted any certified copies that he had lodged cases against the 

informant. He didn’t submitted any land documents. 

I have heard the arguments of the learned ASST.PP & the learned defence  

counsel.

17. From the perusal  of the evidence on record it  appears that  this  is a case u/sec 

448,325,506/34 of IPC. In this case, it appears from the evidence of PW’S that there 

has been five days delay in the lodging of the FIR and it has been admitted by PW1 

that the reason behind the delay in the lodging of the FIR is not mentioned there in 

EXT 1. It has also been admitted by PW1 that no plausible explanation has been 

given in this case as to why the delay has been caused in the lodging of the FIR. 

18. Now let us have a glance at the evidentiary value of the F.I.R. It is not substantive 

evidence and it is merely to set the criminal law in motion. It also important to note  

that the F.I.R should be lodged as soon as possible.  The object  sustaining upon 

prompt  lodging  of  the  report  to  the police  is  to  obtaining earlier  information  in 

relation to the circumstances in which crime was committed.

19. The Hon'ble  Supreme Court  in  BISHNU DEO Vs. STATE OF ODISHA (1982)  

CRILJ 493 wherein the Hon'ble  Supreme Court  has  observed that  delay  in  the 

lodging  of  F.I.R  quite  often  results  in  embellishment  which  is  a  creature  of  

afterthought  and  on  account  of  delay,  the  report  not  only  gets  bereft  of  the  

advantage of spontaneity,  but danger creeps any of  the introduction of  coloured  

version,  exaggerated  account  or  concocted story  as  a  result  of  deliberation and  
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consultation & for this reasons, it is essential that delay in the lodging of F.I.R should  

be satisfactorily explained.

20. In the case of  APREN JOSEPH VS STATE OF KERALA (1973) 3 SCC 114 the 

Hon'ble Supreme Court has observed that the F.I.R which have better corroboration  

value if it is recorded before there is time and opportunity to embellish or before the  

informant's  memory  fails.  Undue  or  unreasonable  delay  in  the  lodging  of  F.I.R  

inevitably  give  rights  to  suspicion  which  put  the  court  of  guard  to  look for  the  

possible motive and explaining and consider its facts with trustworthy or other ways  

of the prosecution version.

21. Further,  on close perusal  of  the evidence of  PW’S  it  appears  that  there was an 

occurrence which took place on the fateful night and this has become clear in this 

case and it also appears that the accused went to the courtyard of the informant but 

in this case during the cross examination it appears that no such fruitful results could 

be brought out so as to gain the momentum in favour of the accused persons. It also 

appears that there were certain suggestions and contradictions which appeared in 

this  case and the prosecution side has been at  complete failure  to  examine the 

INVESTIGATING OFFICER (in short as I/O) despite steps being taken in this regard 

and hence I am of the opinion that the contradictions which came to light couldn’t be 

proved in this case beyond doubt and in such a case the benefit will go in favour of  

the accused persons. 

22. It also appears from the evidence of PW’S that the accused persons were involved in 

the crime and on the  said  fateful  night  when the  occurrence  took  place at  the 

courtyard of the informant and the informant was subjected to injuries and this has 

also become crystal clear during the examination of the MEDICAL OFFICER (i.e. M/O) 

who was examined as PW5 but on the other hand the defence had tried to adduce 

the evidence of DW’S and from their side and one DW was examined and in this case 

and it appears that no such fruitful results could be achieved by the defence side but 

it appears from the evidence of DW1 that both parties had a fight (i.e. exchange of  

blows) on that day on the issue of building up of a house. 

23. However, as the prosecution had failed to examine the I/O who was one of the vital  

and most important witness of this case and in such a case I am of the opinion that 

the benefit will go in favour of the accused persons and the accused persons are 

entitled to be acquitted only on the point of benefit of doubt.

24. In the light of above discussions and reasons I am of the opinion that even if there is  
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certain materials against the accused persons but still the prosecution has failed to 

prove the case beyond reasonable doubt and I am of the opinion that the accused 

persons are entitled to benefit of doubt in this case. 

25. The golden rule that runs through the web of civilized criminal jurisprudence is that  

an accused is presumed to be innocent unless he is found guilty of the charged  

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of  

the  International  Covenant  on  Civil  and  Political  Rights  1966.  Art.11(1)  of  the  

Universal Declaration of Human Rights 1948 also provides that any charged with  

penal offences has a right to be presumed innocent until proved guilty according to  

law in a public trial at which he has had all the guarantees necessary for his defence.

26. In the case of V. D. Jhingan Vs. State of Uttar Pradesh AIR 1966 SC 1762 the 

hon’ble  supreme court  has  held  that  It  is  also  the  cardinal  rule  of  our  criminal 

jurisprudence that the burden in the web of proof of an offence would always lies 

upon  the  prosecution  to  prove  all  the  facts  constituting  the  ingredients  beyond 

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the 

benefit of the reasonable doubt. 

27. A person has, no doubt, a profound right not to be convicted of an offence which is  

not established by the evidential standard of proof beyond reasonable doubt.

28. Finally in the light of above discussions and reason I am of the opinion that the 

prosecution has failed to prove the case beyond reasonable doubt as the I/O was not 

examined and it is principal of criminal law that a criminal case has to be proved 

beyond reasonable doubt and in this case there are certain doubts and lacunas which 

was left by the prosecution side and in such a case the accused persons are entitled 

to be acquitted only on the point of benefit of doubt.                    

29. In  the  light  of  above  discussions  and  reasons  I  am  of  the  opinion  that  the 

prosecution  has  failed  to  prove  the  case  against  the  accused  persons  beyond 

reasonable  doubt  u/sec  448,325,506/34  of  IPC  and  hence  the  accused  persons 

deserves to be acquitted of the offences leveled against them only on the point of 

benefit of doubt.                    

ORDER

In view of the above discussions and reasons mentioned above I am of the  

opinion  that  the  prosecution  has  failed  to  prove  the  case  against  the  
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accused persons beyond reasonable doubt U/sec 448,325,506/34 of IPC 

and hence they are hereby acquitted from this case on the point of benefit  

of doubt and thereby set at liberty.

Make necessary entry in the Judgment register.

The bail bond of the accused persons shall remain in force for six months 

in view of section 437A of the CrPC.

Given  under  my  hand  and  seal  of  this  court  on  this  the  30thday  of 

SEPTEMBER, 2016 at KALIABOR COURT.  

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON

APPENDIX:

WITNESSES FROM THE PROSECUTION SIDE:

PW1: MAFIZUDDIN

PW2: JUBEDA KHATUN

PW3: RESHMA BEGUM

PW4: IJUL ISLAM

PW5: Dr. KRISHNA BORA, M/O

WITNESSES FROM THE DEFENCE SIDE:    

DW1: MAJIBUR ALI

PROSECUTION EXHIBITS  :    

EXT 1 IS THE FIR

EXT 1(1) IS THE SIGNATURE OF PW1

EXT 2 IS THE MEDICAL REPORT 

EXT 2(1) IS THE SIGNATURE OF PW5

DEFENCE EXHIBITS:     NIL

JUDICIAL MAGISTRATE FIRST CLASS,

  KALIABOR, NAGAON
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