
IN THE COURT OF JUDICIAL MAGISTRATE 1  ST  CLASS  

KALIABOR, NAGAON: ASSAM

G.R. Case No 29 OF 2012

U/ Sec 341,354,323/34 OF IPC

STATE OF ASSAM

.……… PROSECUTOR

-Vs.-

1. MUSST. RASHIDA KHATUN 

W/O:  MD. ALI

ADDRESS: KUHUM TALI

P.S. SAMUGURI, DIST: NAGAON, ASSAM

2. AKBAR ALI

S/O: MD. TURAB ALI

ADDRESS: KUHUM TALI

P.S. SAMUGURI, DIST: NAGAON, ASSAM

3. NUR HUSSAIN @ NURUL ISLAM

S/O: LATE MEHER ALI

ADDRESS: NO.1 GARU MARA

P.S. SAMUGURI, DIST: NAGAON, ASSAM

4. SULTAN ALI

S/O: TURAB ALI

ADDRESS: KUHUM TALI

P.S. SAMUGURI, DIST: NAGAON, ASSAM

5. SADDAM HUSSAIN

S/O: NURUL ISLAM 

ADDRESS: NO.1 GARU MARA

P.S. SAMUGURI, DIST: NAGAON, ASSAM

6. RUKIA KHATOON

W/O: NURUL ISLAM

ADDRESS: NO.1 GARU MARA

P.S. SAMUGURI, DIST: NAGAON, ASSAM

.......……ACCUSED

SALEH AHAMMAD, LL.M. AJS
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PRESENT:

FOR THE STATE:  Mrs. HEMA P. BOR GOHAIN, LEARNED ASST.PP

FOR THE ACCUSED: Mr.  D.P. BARUAH, LEARNED ADVOCATE

OFFENCE EXPLAINED ON:   17/02/2014

EVIDENCE RECORDED ON: 07/05/14, 30/08/14 & 22/12/15

ARGUMENT HEARD ON: 05/01/2016  

JUDGMENT DELIVERED ON: 21/01/2016

JUDGMENT:

1. The genesis of this case had its roots with the lodging of First Information Report (in 

short as F.I.R) wherein the informant has alleged that on 03/01/12 at about 8:30 am 

came and had slang words against the informant as well as dragged his daughter in 

law and assaulted her. At that time when she shouted her daughter as well as her 

daughter in law was assaulted by the accused persons and when his son ABDUL 

RAHIM came to save them he was also assaulted by the accused persons and used 

one rod and threatened him. The accused AMIR JAN had kicked the informant of this 

case and she was injured because of it. The criminal law was set in motion with the 

lodging of the FIR.

2. In this case after receiving the F.I.R the O/C of SAMUGURI PS registered a case 

bearing SAMUGURI PS case No. 07/2012 U/sec 341,294,354,323/34 of IPC and ASI 

JUGEN BARUAH was entrusted for investigation & finally charge sheet was submitted 

by  S.I.  BIPUL  KATAKI  U/sec  341,294,354,323/34  of  IPC.  The  accused  persons 

appeared before the court and they were allowed to go on bail and as per provisions 

of sec 207 CrPC. The documents which the prosecution relies were furnished to the 

accused persons. After hearing both sides the offences u/sec 341,354,323/34 of IPC 

were read over and explained to the accused persons to which they pleaded not 

guilty and claimed to be tried.

3. In this case the prosecution has examined as many as 6 Pws to prove this case. The 

statements of the accused persons are hereby recorded and the pleas of the accused 

persons are of total denial. The defence doesn’t want to adduce any DW’S from their 

side. 

4. After hearing the learned counsel of both sides and after perusal of the case record I 
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do hereby framed the following as point of determination.

5.

POINT FOR DETERMINATION 

POINT FOR DETERMINATION NO.1

Whether  the  accused  persons  after  having  common  intention  had  

wrongfully restraint the informant as well as her family members  at about  

8:30  A.m.  on  03/11/12  and  thereby  committed  an  offence  punishable  

U/sec 341/34 of IPC?

POINT OF DETERMINATION NO.2

Whether  the  accused  persons  after  having  common  intention  had  

assaulted or used criminal force to the informant as well as her daughter  

in  law at  the  same time and place  whereby  the accused persons  with 

intent to  outrage  her  modesty  &  thereby  committed  an  offence  u/s  

354/34 of IPC?

POINT FOR DETERMINATION NO.3

Whether  the  accused  persons  after  having  common  intention had 

voluntarily caused hurt to the complainant/ informant at the same time & 

place and injuries were caused on left middle finger of the informant  & 

thereby committed an offence punishable u/s 323/34 of IPC?

Discussion, Decision and Reasons there on:

For the sake of convenience all the points are clubbed together: 

6. PW1 in her evidence has deposed that she is the informant of this case and she 

could recognize the accused persons. The occurrence took place about one & half 

years ago. At about 10:00 am she went to the house of SULTAN to bring money 

which she was required to get for chili plants & when she asked about the money the 

accused person SULTAN had used slang words against her. At that time AKBAR was 

at the house of SULTAN as well as the other accused persons. In the mean while  

AKBAR ALI, SULTAN ALI as well as his wife KULJAN and they have assaulted her. At 

that time she shouted and her son ABDUL RAHIM came and took her. The accused 

SADDAM & NUR ISLAM had assaulted her son at the police station. She got injuries 

on her shoulder and leg. She lodged the FIR on the date of occurrence. The police 

3



took her to the hospital. She had put her thumb impression in the FIR.

7. During her  cross examination she stated that  she doesn’t  remember the date of 

occurrence and the FIR was written by one MADHU of SIBASTAN. Adjacent to the 

house of SULTAN is the house of IBRAHIM, HASHIM as well as the accused AKBAR. 

At first she met SULTAN and she asked for money. At that time he said that he will 

give money and called FUL BANU and when she came she used slang words against  

her. The house of FUL BANU is about ½ km from the house of SULTAN and AKBAR 

was at that time at the house of SULTAN. Before the occurrence took place her son 

and SULTAN had a quarrel  & fight.  The suggestions put  forward by the learned 

defence counsel are of total denial.

8. PW2 in her evidence has deposed that the informant is her mother in law and she 

knows the accused persons. The occurrence took place about 1 ½ years ago and at  

about 10:00 am. She was at her home and her mother in law went to the house of 

AKBAR ALI brother SULTAN to bring money for the chili plants which were sold to 

SULATN. At that time the accused persons had a quarrel with his mother in law and 

assaulted her. After hearing the noise she along with her sister in law MARJINA and 

along with one woman went to the place of occurrence. At that time her husband 

RAHIM went there. When she along with her husband reached the police station the 

accused NUR ISLAM & his son SADDAM had assaulted her. Her husband had injuries 

on his neck and her mother in law had injuries on the hand.

9. During her cross examination she stated that the distance between her home and 

SULTAN home is about 5 houses. There are houses of HABIZUDDIN, ABDUL HASIM, 

HAZARAT ALI, ISMAIL etc near to her house. At the time of occurrence she was 

washing her clothes. The house of NUR ISLAM is about 8 kilometers from the house 

of SULTAN. When her sister in law MARJINA KHATUN reached the house of SULTAN 

and after that i.e. after five minutes she and her husband reached the house of  

SULTAN. She didn’t mention in a specific manner that her husband had injury on his 

neck before the police. The suggestions put forward by the learned defence counsel 

are of total denial.

10. PW3 in her evidence has deposed that the informant is her mother in law and she 

knows the accused persons. The occurrence took place about 10:00 am. She was at 

her home. The house of the informant is near to her home and after hearing the 

noise she came out and she saw that the accused NUR ISLAM, SADDAM & FUL BANU 

had assaulted ABDUL RAHIM. 
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11. During her cross examination she stated that her house is about 10 NAAL from the 

house  of  SULTAN  and  she  was  washing  clothes  at  her  home  at  the  time  of 

occurrence. The suggestions put forward by the learned defence counsel are of total 

denial.

12. PW4 in his  evidence has deposed that he knows the informant and the accused 

persons and he doesn’t have any knowledge about the occurrence.

13. The learned defence counsel had declined to cross examine PW4. 

14. PW5 in his evidence has deposed that on 03/01/12 he was at SAMUGURI PHC and 

on that day he examined one MUSST. AMIR JAAN. On that day on examination he 

found one lacerated wound with sparain on left middle finger about 0.5 X 0.5 cm. 

The age of injury is old and about 6 hours 15 minutes old. It was caused by a blunt 

object and the nature of injury is simple. There was no escort and the victim came 

by self. EXT 1 is the medical report & EXT 1(1) is his signature.   

15.   During his cross examination he stated that there was no official serial number and 

issue number in the medical certificate. There was no requisition by the police, and 

there was no GD ENTRY mentioned in EXT 1 & the P.S. Case no. is not mentioned 

there. There is no identification and escort of the victim. This kind of injury can be 

caused by falling also and the history has been mentioned by him as per version of  

the victim. There is no outdoor and indoor mentioned in the entry. 

16.  PW6 in his evidence has deposed that  on 03/09/12 he was at SIBASTNA PP as I/C 

and on that  day he got the FIR which was filed by MUSST. AMIR JAAN and he 

recorded the statement of the witnesses including the victim. he made the GD entry 

and he prepared a rough sketch map and he didn’t find the accused persons. later 

on, the accused personally appeared at the police station and they were arrested 

and as the offences were bailable in nature he allowed them to go on bail. He also 

collected the medical report and after completing investigation he handed over the 

case diary to BIPUL KATAKY and he submitted charge sheet against the accused 

persons u/sec 341, 294,354,323/34 of IPC. EXT 2 IS THE SKECTH MAP & EXT 2(1) 

IS HIS SIGNATURE. EXT 3 is the charge sheet & EXT 3(1) IS THE SIGNATURE OF 

O/C BIPUL KATAKY & he can recognize it. 

17. During his cross examination he stated that he received the FIR on 03/01/12. The 

GD entry no. was 351. He went to the place of occurrence at 6:30 p.m. and till that  

time the case was not registered at the SAMUGURI P.S. He prepared EXT 2 at the 

place of occurrence. There is no mention of time at the SAMUGURI P.S. he didn’t 
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seize any articles from the accused persons. In EXT 1 there is no GD entry and the 

P.S. CASE NO is not mentioned there. There was one cross case filed by the accused 

persons against the informant and he had investigated the case. He completed the 

statement of the witnesses before the case was registered at the concerned P.S. and 

after registering the case he didn’t recorded the statement of the witnesses. PW2 

didn’t  stated  before  him  that  her  husband  was  having  injury  on  his  neck.  The 

suggestions put forward by the learned defence counsel are of total denial.

I have heard the arguments of the learned ASST.PP & the learned defence  

counsel.

18. From the perusal of the evidence of PW’S it appears that the offence which has been 

leveled against the accused persons are under sec 341,354,323/34of IPC.

19. Now let me move ahead with the 1st issue which deals with the offence u/s 341 of 

IPC and the definition is provided u/s 339 of IPC.

 Section 339 of IPC lays down, “Whoever voluntarily obstructs any person so as to  

prevent that person from proceeding in any direction in which that person has a  

right to proceed, is said wrongfully to restrain that person.”

(Exception) —The obstruction of a private way over land or water which a person in  

good faith believes himself to have a lawful right to obstruct, is not an offence within  

the meaning of this section. 

19. The definition relating to wrongful restraint is provided U/sec 339 of IPC. In order to 

consider an offence U/sec 339 of IPC (Penal Sec 341 of IPC) once needs to prove:-

(i) There much be voluntarily obstruction. 

(ii) The obstruction was to prevent any person from proceeding in any direction.

(iii)That the person obstructed had a right to proceed in that direction.

20. In this case I have perused the evidence of the PW’S in a very careful manner and 

from the evidence it appears that in order to be an offence u/sec 341 of IPC there 

must be a voluntary obstruction and the accused persons should have obstructed the 

informant of this case whereby the  obstruction was to prevent the informant from 

proceeding in any direction in which the person has a right to proceed. In this case, 

from the evidence of the PW’S including the informant of this case none of the PW’S 

have mentioned the fact that the accused persons had obstructed the informant of 

this case where she had a right to proceed. 

21. From the perusal of the evidence it has become clear that the accused persons didn’t  

restrain the informant whereby she had a right to proceed in the direction where she 
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was able to proceed.

22. Now, let me move ahead with another important issue as to the question of assault 

or criminal force with regard to the outraging the modesty of the woman i.e. the 

informant of this case.

23. In this case, from the close scrutiny of the entire evidence of the PW’S it has become 

clear that there was no such evidence brought out from the side of the prosecution 

whereby it reflects that the accused persons were engaged in outraging the modesty 

of the woman and the prosecution has been at total failure to prove the case u/sec 

354 of IPC. 

24. The necessary ingredients which are required to be proved in this case in an offence 

u/sec 354 of IPC doesn’t attract here and hence the prosecution hasn’t been able to 

bring it out in a fair manner.

25. In order, to prove an offence u/sec 323 of IPC which deals with voluntarily causing 

hurt.  The word  “hurt” has its own meaning defined  under section 319 of the IPC 

which  defines  hurt  as  “Whoever  causes  bodily  pain,  disease  or  infirmity  to  any  

person is said to commit hurt.”  

26. From the perusal of the evidence of the PW’S it has become clear that on the fateful  

day of the occurrence the informant went to the house of the accused SULTAN to 

bring her money which she was required to get for the chilli plants being planted. At 

the same time the accused persons had assaulted the informant of this case and she 

had received injuries because of it. This has also been supported by PW2, PW3 of 

this case. It also appears that PW4 didn’t had any idea about the occurrence. 

27. Further, during the cross examination of PW1, PW2 & PW3 of this case there couldn’t 

be any fruitful results achieved from the side of defence side so as to bring the case 

in its favour. 

28. In  this  case,  it  has  also  become  apparent  that  after  hearing  the  noise  of  the 

informant the said PW2 had reached the place of occurrence immediately and this 

itself brings out the corroboration with the evidence of PW1 and this has become 

apparent from the evidence of this case. 

29. The medical officer who was examined as PW5 and his opinion is merely an expert 

opinion. In this case, the evidence of PW5 itself receives sufficient corroboration with 

the evidence of the PW’S whereby the informant i.e. PW1 had injuries on her middle 

finger and the evidence of the MEDICAL OFFICER who is an expert u/sec 45 of the 

INDIAN EVIDENCE ACT, 1872 cannot be denied at all. 
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30. It also appears during the cross examination of PW5 that there was no such escort 

of police personnel and there was no such GD entry & P.S. Case NO. mentioned 

there and hence the said can be said to be mere irregularities and hence the opinion 

of the expert cannot be discarded on this ground. It has also become crystal clear 

during the cross examination that there was no such escort or forwarding from the 

concerned police station and hence in this regard I am of the opinion that when a  

person has received such injuries and there may not be time available to go the 

police station and then being forwarded by the police to receive medical treatment 

on the requisition of the police. At the said situation the best possible way is to get 

medical treatment of the injured person i.e. PW1 and only on the base that the 

victim/ injured was not forwarded by the police & there was no escort or police 

requisition the evidence of the M/O cannot be discarded at all.

31. It has also been found during the course of evidence of PW6 i.e. the I/O of this case 

that the I/O has collected the medical report of this case also.  

32. Now, let me move ahead with the evidence of PW6 of this case and in this case 

during the cross examination of the I/O one of the vital contradiction which arouse in 

this case is with regard to the evidence of PW2 who had stated in her evidence that  

her husband was also injured i.e.  ABDUL RAHIM and he received injuries on his 

neck.  It  also  appears  in  this  case that  PW1, PW2, PW3 had stated that  ABDUL 

RAHIM had succumbed to injuries and during the cross examination of the I/O the 

vital contradiction which arouse is with regard to the evidence of PW2 itself whereby 

the said contradiction was confirmed by the I/O of this case.

33. With this regard I would like to point it out that the prosecution has been at total 

failure to exhibit the medical document of ABDUL RAHIM itself. 

34. Finally, I am of the opinion that the prosecution has been able to prove the case  

against the accused person’s u/sec 323 of IPC with regard to the injuries to the 

informant of this case whereby she had received injuries on her middle finger and 

the injury falls in the category of section 323/34 of IPC.

35. In the light of the above discussions it has been clearly proved that the accused 

persons are held guilty of the offence u/s 323/34 of IPC as the prosecution has 

proved the case against the accused persons beyond reasonable doubt and as far as 

the offence u/s 341,354/34 of IPC the prosecution has failed to bring out the case 

against the accused persons.
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36. Now let me consider whether the accused persons are entitled to get benefit  of  

probation in this case. From the perusal of the evidence on record it seems that the 

accused persons had intention to do such act.

37. In the light of the growing crime rate in society & the social environment of the 

villages or in towns/ cities such crimes should not go unpunished.

38. Considering all the aspects, I decide that the accused persons will not be  

released on Probation in light of the provisions of Probation of Offenders  

Act, 1960.

HEARING ON THE POINT OF SENTENCE

39. Now, I propose to pass appropriate sentence after hearing the convicts. Heard the 

convicts on the point of sentence. They prayed for mercy of the court being a poor 

persons and they will never do such acts in the near future. I have heard the learned 

defence counsel and the learned Asst. P.P. The learned Asst. P.P has submitted that 

the accused persons should get adequate amount of punishment and the learned 

defence counsel had submitted that the court may be lenient on the accused persons 

on the point of sentence as the accused persons are having their family and future 

life. 

ORDER

As a  result  the accused persons  are  hereby  convicted  of  the  offences  

leveled against them under section 323/34 of IPC. Having regard to the  

nature  of  the  offence.  Submission  of  the  convicts  as  well  as  the  

circumstances of the present case I do hereby sentence the convicts U/S  

323/34 of IPC to pay a fine of Rs. 300/- (three hundred) each in default  

of payment of fine to undergo simple imprisonment of one month each.  

As  far  as  the  offences  u/s  341,354/34  of  IPC  is  concerned  the  

prosecution has failed to prove it beyond reasonable doubt.

The amount of fine if realized be given to the victim/ injured i.e. MUSST.  

AMIR JAAN of this case.

Let a copy of the judgment be given to the convicts free of cost u/s 363 of CrPC.  

Make necessary entry in the JUDGMENT register.

Given  under  my  hand  and  the  seal  of  this  Court  on  this  21stday  of 

JANUARY, 2016

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON
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APPENDIX:

WITNESSES FROM THE PROSECUTION SIDE:

PW1: MUSST. AMIR JAAN

PW2: ASMINA KHATUN

PW3: JAMANA KHATUN

PW4: NABI HUSSAIN

PW5: Dr. MANOJ KUMAR GOSWAMI, M/O

PW6: JOGEN BARUAH, I/O

WITNESSES FROM THE DEFENCE SIDE:    NIL

PROSECUTION EXHIBITS  :   

(A) EXT 1 IS THE MEDICAL REPORT

(B) EXT 1 (1) IS THE SIGNATURE OF PW5

(C) EXT 2 IS THE SKECTH MAP

(D) EXT 2(1) IS THE SIGNATURE OF PW6

(E) EXT 3 IS THE CHARGE SHEET

(F) EXT 3(1) IS THE SIGNATURE OF S.I. BIPUL KATAKY & PW6 can recognize it

DEFENCE EXHIBITS:     NIL

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON
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