
IN THE COURT OF JUDICIAL MAGISTRATE 1  ST  CLASS  

KALIABOR, NAGAON: ASSAM

GR Case No.  467 OF 2013

U/ Sec 403 OF IPC

STATE OF ASSAM

.……… PROSECUTOR

-Vs.-

PUNA RAM KALITA

S/O: THANU RAM KALITA 

ADDRESS: LAKHANA BANDHA

P.S. ULUANI, DIST: NAGAON, ASSAM

.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

FOR THE STATE:  Mrs. HEMA P. BOR GOHAIN, LEARNED ASST.PP

FOR THE ACCUSED: Mr. PREMA NANDA DAS, LEARNED ADVOCATE

OFFENCE EXPLAINED ON:   04/10/13

EVIDENCE RECORDED ON: 10/02/14, 16/07/14, 03/12/14, 04/02/15, 01/06/15 & 01/09/16

ARGUMENT HEARD ON:  26/09/2016 & 04/10/2016 

JUDGMENT DELIVERED ON: 07/10/2016

JUDGMENT:

1. The genesis of this case had its roots with the lodging of First Information Report (in 

short as F.I.R) wherein the informant has alleged that on 28/06/13 while she went to 

take bath the maid servant of the house namely MAFIDA BEGUM had committed 

theft of gold ornaments one set and two chains made of gold. The criminal law was  

set in motion with the lodging of the FIR.

2. In this  case after receiving the F.I.R the O/C of  KALIABOR PS registered a case 

bearing KALIABOR PS case No. 70/2013 U/sec 380 of IPC and ASI ANIL DUTTA was 

entrusted for investigation & finally the charge sheet was submitted by S.I. BIRAJ 

MOHAN DEKA U/sec 379 of IPC. 

3. The accused person was arrested and remanded to judicial custody and later on 

allowed to go on bail and as per provisions of sec 207 CrPC copies were furnished to  

the accused person. After hearing both sides on the point of charge the offences 

u/sec 403 of IPC were read over and explained to the accused person to which he 
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pleaded not guilty and claimed to be tried.

4. In this case the prosecution has examined as many as 6 PW’s to prove this case. The 

statement of the accused person is hereby recorded and the plea of the accused 

person is of total denial. The defence doesn’t want to adduce any DW’S from their  

side. 

5. After hearing the learned counsel of both sides and after perusal of the case record I 

do hereby framed the following as point of determination.

POINT OF DETERMINATION

POINT FOR DETERMINATION NO.1: 

Whether  the accused person being the handyman of  609  bus on 28/06/13 had  

misappropriated or converted for his own use the gold ornaments of the informant  

which are movable property and thereby committed an offence punishable u/sec 403  

of IPC?

Discussion, Decision and Reasons there on:

6. PW1 in her evidence has deposed that she is the informant of this case. On 28/06/13 

she was going to Tezpur and on that day the maid servant MAFIDA was working at 

her home and she went along with her gold ornaments and when she opened her 

bag at TEZPUR she didn’t find her ornaments there. On the same day she returned 

to  her  home  and  lodged  a  case  against  her  MAFIDA  BEGUM  on  the  basis  of 

suspicion. After few the police recovered the gold chain. She came to know that the 

police had recovered it from one handyman of CENTER bus. EXT 1 IS THE FIR & EXT 

1(1) IS HER SIGNATURE.

7. During her cross examination she stated that along with her ornaments there was 

Rs. 20,000/- in her bag. There was lot of rush in the bus and the accused was the 

handyman of the bus.  As there was lot of bus while getting inside the bus the 

accused kept the bag in the bus. When she asked about the bag the accused said 

that he kept in the dickey. While getting down the accused handed over the bag to 

her and at the prima facie stage she didn’t suspected the accused person. She didn’t  

know the vehicle no. of the bus. 

8. PW2 in his evidence has deposed that  about 1 ½ years ago when the informant’s 

niece was on her way to Tezpur in a 609 bus he heard that she had lost her articles. 

She came to home and saw that the gold ornaments were not there in her bag. Both 

of them came to search the 609 bus and when they didn’t find the bus they lodged  
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an FIR at the KALIABOR P.S.  The police informed them on the next day that the 

stolen articles could be recovered and the police assured them. When both of them 

came to TEZPR KEKERAPOOL bus stand they saw the bus and the accused person. 

When they asked the accused person he stated that he kept the articles and the 

accused who was the handyman was brought to the KALIABOR P.S. and the police 

took the accused and them to the rented house of the accused at NAGAON. When 

the accused told his wife to take it out his wife took the articles out and the police 

took it and his niece could recognize the articles as of her. The police seized it at the 

house of the accused and he signed the SEIZURE LIST. EXT 2 IS THE SEIZURE LIST 

AND EXT 2(1) IS HIS SIGNATURE. 

9. During his cross examination he stated that the articles were lost on 28 th June and it 

was recovered on the next day and the incharge of TEZPUR bus stand was informed 

about  it.  The  informant  met  the  accused  on  the  bus  which  she  was  travelling 

yesterday. He signed the seizure list at the house of the accused person. 

10. PW3 in her evidence has deposed that she knows the informant but didn’t know the 

accused person. On 28/06/13 her JAH had lost her gold ornaments while she was 

travelling in a 709 bus to TEZPUR. The police investigated and recovered the articles. 

The articles were recovered from the house of PUNA RAM KALITA. 

11. During her cross examination she stated that the police recorded her statement and 

she didn’t saw the seized articles in court today. 

12. PW4 in his evidence has deposed that he knows the informant but didn’t know the 

accused person. He didn’t know about the occurrence. Later he came to know that 

gold was lost.

13. The learned defence counsel had declined to cross examine PW4. 

14. PW5 in his evidence has deposed that he didn’t know about the occurrence and he 

learned defence counsel had declined to cross examine PW5. 

15. PW6  in his evidence has deposed that on 27/06/13 he was at KALIABOR P.S. and on 

that  day  one  SHERMIN  BEGUM  had  lodged  an  FIR  and  he  was  entrusted  to 

investigate the case. he recorded the statement of the informant as well as the other 

witnesses and prepared a sketch map. The accused was caught at TEZPUR and he 

seized the articles at the ITACHALI police station and later handed over the articles 

to the informant. He recorded the statement of the accused and forwarded him to 

court.  MAFIDA BEGUM was not the accused person. He handed over the case diary 

to the O/C and the charge sheet was submitted by S.I. BIRAJ MOHAN DEKA U/sec 
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379 of IPC. EXT 2 IS THE SIEZURE LIST, EXT 2(2) IS HIS SIGNATURE, EXT 3 IS THE 

SKECTH MAP, EXT 3(1) IS HIS SIGNATURE, EXT 4 IS THE ZIMMA NAMA, EXT 4(1) IS 

HIS SIGNATURE, EXT 5 IS THE CHARGE SHEET AND EXT 5(1) IS THE SIGNATURE 

OF S.I. BIRAJ MOHAN DEKA & he can recognize his signature. 

16. During his cross examination he stated that in the FIR the name of the accused 

person is not mentioned there. The informant didn’t state specifically from where the 

articles were stolen in between KALIABOR TO TEZPUR. There was no FIR lodged at 

TEZPUR THANA. The bus no. was not stated to him. He didn’t saw the seize articles 

in court today and in EXT 2 he didn’t took the signature of the accused person. 

I have heard the arguments of the learned ASST.PP & the learned defence  

counsel.

17. From the perusal of the evidence of the PW’S it appears that the offence which has 

been leveled against the accused is u/sec 403 of IPC. 

18. Section 403 of IPC lays down, “Whoever dishonestly misappropriates or converts to  

his own use any movable property, shall be punished with imprisonment of either  

description for a term which may extend to two years, or with fine, or with both.”

19. “Explanation I.—A dishonest misappropriation for a time only is a misappropriation  

with the meaning of this section. Illustration A finds a Government promissory note  

belonging to Z, bearing a blank endorsement. A, knowing that the note belongs to Z,  

pledges it with a banker as a security for a loan, intending at a future time to restore  

it to Z. A has committed an offence under this section. Explanation 2.—A person who  

finds property not in the possession of any other person, and takes such property for  

the purpose of protecting if for, or of restoring it to, the owner does not take or  

misappropriate it dishonestly, and is not guilty of an offence; but he is guilty of the  

offence above defined, if he appropriates it to his own use, when he knows or has  

the means of discovering the owner, or before he has used reasonable means to  

discover and give notice to the owner and has kept the property a reasonable time  

to enable the owner to claim it. What are reasonable means or what is a reasonable  

time in such a case, is a question of fact. It is not necessary that the finder should  

know who is the owner of the property, or that any particular person is the owner of  

it; it is sufficient if, at the time of appropriating it, he does not believe it to be his  

own property, or in good faith believe that the real owner cannot be found.”

20.  In this case in order to attract the provisions of section 403 of IPC the prosecution 

has to prove that the two most vital ingredients i.e. “dishonestly misappropriates or  
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converts to his own use any movable property”  and it appears from the evidence of 

PW1, PW2 & PW3 that the articles i.e. gold ornaments were recovered from the 

house of the accused person but in order to prove section 403 of IPC it is necessary 

and  evident  that  the  accused  should  have  used  the  gold  ornaments  for 

misappropriation or conversion for his own use and in this case it has been admitted 

by PW2 that the accused was caught and he was taken to Kaliabor police station and 

later to Nagaon and in the mean while the accused along with PW2 went to his 

house and asked his wife to take the gold ornaments out and it was seized by the 

police and PW2 signed the seizure list and hence in such a case there cannot be a 

question relating to “dishonestly  misappropriates or converts to his own use any  

movable property for his own use.”  It has also become crystal clear that the accused 

didn’t sold the gold ornaments and converted it for his own use and had the accused 

sold the gold ornaments the situation would have been a different one.

21. In this regard, illustration to sec 403 of IPC will make it clear “A finds a purse with  

money, not knowing to whom it belongs; he afterwards discovers that it belongs  

to Z, and appropriates it to his own use. A is guilty of an offence under this  

section.” Illustration (f) “A finds a valuable ring, not knowing to whom it belongs.  

A sells it immediately without attempting to discover the owner. A is guilty of an  

offence under this section.”

22.   Further, I would like to point it out that during the cross examination of the I/O it 

was admitted that there was no case lodged at the TEZPUR THANA and at the stage 

of argument the learned defence counsel had also raised an issue with regard to the 

jurisdiction and in this regard I am of the opinion that as the informant was travelling 

from KALIABOR TO TEZPUR in a bus and the articles disappeared during the course 

of her voyage and in such a case she can lodge the case at any place and this has  

been specifically made clear u/sec 183 of CrPC and hence there was no necessity of 

lodging a case at the TEZPUR P.S. 

23. Similarly, PW4 & PW5 didn’t had any idea about the occurrence and it appears that 

there is no such corroboration with the evidence of PW’S itself. 

24. During the evidence of the PW’S none of the ingredients of section 403 of IPC could 

be bought forwarded by the prosecution during the course of evidence. Hence, this 

court finds itself difficult that no such essential elements of the above mentioned 

sections could be proved by the prosecution beyond doubt.

25. The golden rule that runs through the web of civilized criminal jurisprudence is that  
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an accused is presumed to be innocent unless he is found guilty of the charged  

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of  

the  International  Covenant  on  Civil  and  Political  Rights  1966.  Art.11(1)  of  the  

Universal Declaration of Human Rights 1948 also provides that any charged with  

penal offences has a right to be presumed innocent until proved guilty according to  

law in a public trial at which he has had all the guarantees necessary for his defence.

26. In the case of V. D. Jhingan Vs. State of Uttar Pradesh AIR 1966 SC 1762 the 

hon’ble  supreme court  has  held  that  It  is  also  the  cardinal  rule  of  our  criminal 

jurisprudence that the burden in the web of proof of an offence would always lies 

upon  the  prosecution  to  prove  all  the  facts  constituting  the  ingredients  beyond 

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the 

benefit of the reasonable doubt. 

27. A person has, no doubt, a profound right not to be convicted of an offence which is  

not established by the evidential standard of proof beyond reasonable doubt.

28. In  the  light  of  above  discussions  and  reasons  I  am  of  the  opinion  that  the 

prosecution  has  failed  to  prove  the  case  against  the  accused  person  beyond 

reasonable doubt u/sec 403 of IPC and hence the accused person deserved to be 

acquitted of the offences leveled against him.   

ORDER

 In view of the above discussions and reasons mentioned above I am of the  

opinion that the prosecution has failed to prove the case against the accused  

person beyond reasonable doubt U/sec 403 of IPC and hence he is acquitted  

from this case and thereby set at liberty.

Make necessary entry in the Judgment register.

The bail bond of the accused person shall remain in force for six months in view 

of section 437A of the CrPC.

Given under my hand and seal of this court on this the 7thday of OCTOBER, 2016 

at KALIABOR COURT.  

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON

APPENDIX:
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WITNESSES FROM THE PROSECUTION SIDE:

PW1: MISS SHEHMIM BEGUM

PW2: ABSAR ALI

PW3: NAZNIN SULTANA

PW4: DADUL ALI @ DUDUL ALI

PW5: BUBUL CH. DAS

PW6: ANIL DUTTA, I/O

WITNESSES FROM THE DEFENCE SIDE:    NIL

PROSECUTION EXHIBITS  :    

EXT 1 IS THE FIR

EXT 1(1) IS THE SIGNATURE OF PW1

EXT 2 IS THE SEIZURE LIST

EXT 2(1), 2(2) ARE THE SIGNATURES OF PW2 & PW6

EXT 3 IS THE SKECTH MAP

EXT 3(1) IS THE SIGNATURE OF PW6

EXT 4 IS THE ZIMMA NAMA

EXT 4(1) IS THE SIGNATURE OF PW6

EXT 5 IS THE CHARGE SHEET

EXT 5(1) IS THE SIGNATURE OF S.I. BIRAJ MOHAN DEKA & PW6 can recognize it 

DEFENCE EXHIBITS:     NIL

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON 
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