
IN THE COURT OF JUDICIAL MAGISTRATE 1  ST  CLASS  

KALIABOR, NAGAON: ASSAM

GR CASE NO: 508 OF 2012

U/ Sec 294,323,354/34  OF IPC

STATE OF ASSAM

.……… PROSECUTOR

-Vs.-

1. NASIR UDDIN

S/O:  HAMIDUR RAHMAN 

ADDRESS: KHENSUA

P.S.  KALIABOR, DIST: NAGAON, ASSAM

2. DILIP ALI

S/O: HABIBUR RAHMAN 

ADDRESS: SIL GHAT KHENSUA

P.S.  KALIABOR, DIST: NAGAON, ASSAM

3. ABEDUR RAHMAN

S/O: MOHIUDDIN AHMED

ADDRESS: KHENSUA

P.S.  KALIABOR, DIST: NAGAON, ASSAM

4. MAKIBUR RAHMAN

S/O: YADER RAHMAN

ADDRESS: SIL GHAT KHENSUA

P.S.  KALIABOR, DIST: NAGAON, ASSAM

5. SAHIDUR RAHMAN

S/O: LATE HAMIDUR RAHMAN

ADDRESS: SIL GHAT KHENSUA

P.S.  KALIABOR, DIST: NAGAON, ASSAM

.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

FOR THE STATE:  Mrs. HEMA P. BOR GOHAIN, LEARNED ASST.PP

FOR THE ACCUSED: Mr. B.K. DADHARA, LEARNED ADVOCATE

OFFENCE EXPLAINED ON:   20/03/2014
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EVIDENCE RECORDED ON: 04/06/14, 22/07/14, 22/12/14, 02/03/15, 09/09/15 & 08/01/16

ARGUMENT HEARD ON:  18/03/16 & 07/04/16

JUDGMENT DELIVERED ON: 21/04/2016

JUDGMENT:

1. The genesis of this case had its roots with the lodging of First Information Report (in 

short as F.I.R) wherein the informant has alleged that on 06/06/12 at about 8:00 

p.m. there was a meeting called at the premises of the Mosque and the Madrassa 

where in the accused persons had caught hold of the informant’s hairs and thereby 

dragged  her  as  well  as  assaulted  her.  The  accused  persons  had  slapped  the 

informant and thereby blood came out of the nose of the informant. The accused 

persons had also torn her clothes and thereby the modesty of the informant was 

outraged because of it. The members of the locality couldn’t protect the informant 

from the clutches of the accused persons and it was only the son of the informant 

who was able to save her. The accused persons also threatened to kill the informant.

2. This case was initially registered as a complaint case and later on forwarded to the 

concerned  P.S.  to  register  an  FIR  and  to  submit  report.  In  this  case  the  O/C 

KALIABOR  PS  registered  KALIABOR  PS  case  No.  68/2012  U/sec 

294,354,324,352,506/34 of IPC and the case was entrusted to S.I.  BADAN SAIKIA 

for investigation and finally after completion of investigation the charge sheet was 

submitted by him against the accused persons U/sec 294,354,323,352,506/34 of IPC.

3. In this case the accused persons appeared before the court & they were allowed to 

go on bail.  He was furnished with all  the documents which were relied upon by 

prosecution u/sec 207 of Crpc & the charge U/sec 294,323,354/34 of IPC was read 

over and explained to the accused persons to which they pleaded not guilty and 

claimed to be tried. In this case the prosecution has adduced as many as seven PW’S 

to prove the case. In this case the statements of the accused persons are hereby 

recorded and the plea of the accused persons is are of total denial. The defence does 

not want to adduce any DW’s from their side.

4. I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record.

5.  After hearing both sides the following are determined point of determination.
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POINT OF DETERMINATION

POINT FOR DETERMINATION NO.1:

Whether the accused persons after having common intention had used  

slang and abusive words in or near a public place to the informant on  

06/06/12 at the MOSQUE PREMISES and thereby committed an offence  

U/S 294/34 of IPC?    

POINT FOR DETERMINATION NO.2: 

Whether  the  accused  persons  after  having  common  intention  had  

voluntarily caused hurt to the complainant/ informant as well as to the  

informant’s son at the same time & place & thereby committed an offence 

punishable u/s 323/34 of IPC?

POINT OF DETERMINATION NO.3:

Whether  the  accused  persons  after  having  common  intention  had  

assaulted or used criminal force to the informant at the same time and  

place  whereby the accused persons with intent to outrage her modesty 

had caught hold of the hairs of the informant and thereby dragged her and  

thereby torn her clothes & thereby committed an offence u/s 354/34 of 

IPC?

Discussion, Decision and Reasons there on:

For the sake of convenience all the points are clubbed together: 

6. PW1 in her evidence has deposed that she is the informant of this case and she can 

recognize the accused persons. The occurrence took place on 06/06/12 at about 

8:00 p.m.. She was at the Mosque and the president of the village JELA ALI had 

made her separate from the villagers and for this purpose the meeting was called. 

When she wanted to tell something at the meeting the accused SAHIDUR RAHMAN, 

DILIP ALI, KENTAN @ SIR UDDIN, MAJIBUR RAHMAN, PETUWA @ ABEDUR. The 

accused persons had dragged her down by catching her hairs. The accused persons 

had torn her clothes and the accused persons had taken her to the MASJID field and 

assaulted her. The accused persons had used lathis and their hands to assault her. 

When the son of the informant went to save her the accused persons had assaulted 

her son also. In relation to this she had lodged a case through court and the police 

took her to the medical. EXT 1 IS THE FIR, EXT 1(1),1(2),1(3) are her signatures. 

She had to undergo treatment and because of it there was a delay in the lodging of 

the FIR and the case was lodged after 2/3 days.
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7. During her cross examination she stated that she didn’t lodge the FIR at the police 

station. She was having business with the accused SAHIDUR RAHMAN about 5/6 

years ago before this occurrence. The villagers suspected both of them as they use 

to roam together and the villagers had made them separate from the village. There 

was a meeting called at that time and she begged pardon from the villagers. The 

said occurrence doesn’t have any relation with the present occurrence. There were 

many villagers at the time of occurrence namely GAON BURAH JUBEDA KHATUN, 

MASJID SECRETARY DHANTI ALI, BHULA ALI, RAMZAN ALI, SARUJAN ALI, BABULI 

etc were there.  

8. PW2 in his evidence has deposed that the informant had a meeting at the MASJID 

courtyard and he was present there as a Secretary. The occurrence took place at 

8:30 p.m. when the informant had stated that the accused SAHIDUR RAHMAN had 

brought false allegations against her. When the questions were asked by the public 

the accused SAHIDUR, DILIP ALI, MAHIBUR, SAFUAR KHATUN had assaulted the 

informant. As they were unable to stop the accused the police was called ad after 1 

½ hours the police came there. 

9. During his cross examination he stated that the occurrence took place on 06/06/12 

and the accused SAHIDUR RAHMAN was doing business with the informant. 

10. PW3 in his evidence has deposed that there was a meeting in the evening at the 

MASJID courtyard and he was there at the kitchen of the Mosque. The meeting took 

place at the evening and there was a nuisance and he came and he went home. 

11. During his cross examination he stated that he didn’t  saw any assault  there. He 

heard that there was an altercation.

12. PW4 in her evidence has deposed that she knows the informant and the accused 

persons. The occurrence took place about one year ago. There was a meeting at the 

MASJID.  After  wards  if  something  happened  he  doesn’t  know about  it  and  she 

doesn’t have any knowledge of it. 

13. The learned defence counsel had declined to cross examine PW4.

14. PW5 in her evidence has deposed that the occurrence took place about two years 

ago at 3:00 p.m. she was near to the KHENSUA MOSQUE area. There was a meeting 

and she also went there. The meeting couldn’t start and the assault took place. The 

accused persons came together  and assaulted her  mother.  The  accused persons 

outraged the modesty of her mother by tearing her clothes. Nobody had dared to 

save her. When the police was informed the accused persons fled away. 
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15. During her cross examination she stated that the occurrence took place on 23 rd. day. 

Her mother lodged the FIR at the police station first. The police had recorded her 

statement. After the occurrence her mother lodged this case after 4/5 days. Her 

mother was admitted at the JAKHALA BANDHA hospital and her mother was having 

cloth business with the accused SAHIDUR RAHMAN. As her mother used  to roam 

with the accused SAHIDUR and in relation to there was ill remarks passed against 

her mother. At the time of occurrence there were MAKIBUR RAHMAN, DHANTI ALI, 

LEELI,JALENA, RASIDA,SUBERA,SULTAN & SAMSUL. 

16. PW6 in  his  evidence has deposed that  on 06/06/12 he examined one MAKIBUR 

RAHMAN at about 11:00 am and he found lacerated cut injury over the OXIPETAL 

region  and  in  his  opinion  the  injury  was  caused  by  a  blunt  object.  The  ML. 

REGISTRATION NUMBER IS  781  & THE GD ENTRY NO IS  68  of  2012.  He  also 

examined on SAFURA KHATUN at about 11:50 am and during his examination he 

found swelling over the right fore head, lacerated cut injury on the right cheek size is 

1X ½ CM2. The injury is a simple injury and caused by a blunt object. EXT 2 IS THE 

INJURY REPORT & EXT 2(1) IS HIS SIGNATURE. EXT 3 IS THE INJURY REPORT & 

EXT 3(1) IS HIS SIGNATURE. 

17. During his cross examination he stated that the age of injury was not mentioned and 

the escorted by is also not mentioned there. Such injury may be caused by falling on 

a hard object or getting collision on a hard object. 

18. PW7 in his evidence has deposed that on 29/06/12 he was at SILGHAT PP as I/C and 

he  received  the  FIR  through  court  via  O/C  KALIABOR.  He  was  entrusted  for 

investigation, he recorded the statements of the witnesses as well as recorded the 

statements of the accused persons and after completing investigation he submitted 

charge sheet against  the accused person’s  u/sec 294,354,323,352,506/34 of IPC. 

EXT 4 IS THE SKECTH MAP, EXT 4(1) IS HIS SIGNATURE, EXT 5 IS THE CHARGE 

SHEET & EXT 5(1) IS HIS SIGNATURE. 

19. During his cross examination he stated that as per case diary the occurrence took 

place on 06/06/12 at 8:00 p.m. and he received the information on 29/06/12. He 

didn’t had any information on 06/06/12. The occurrence took place at the KHENSUA 

GAON MASJID premises at the MADRASSA house. AKBAR SHEIKH was the president 

of the committee and MAULANA ABDUL KUDDUSH was the IMAM of the committee. 

They themselves went to the medical  and he didn’t  forwarded them for  medical 

treatment. He collected the medical report and he didn’t find two advice slip of the 
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doctor along with the FIR. The examination date was 11:45 p.m. on 06/06/12. He 

didn’t collected the medical report on 08/06/12. He didn’t seize any torn clothes of 

the informant. 

I have heard the arguments of the learned ASST.PP & the learned defence  

counsel.

20.  From the perusal of the evidence of the PW’S it appears from the evidence of the 

PW’S that the allegation which has been levelled against the accused persons are 

u/sec 294,323,354/34 of IPC.

21. The evidence of the PW’S including the informant of this case none of the PW’S have 

mentioned about the fact  that  what were the exact  words used by the accused 

persons and none of the PW’S have mentioned that the accused persons had used 

slang words against the informant. Even if  the occurrence took place in a public 

place mere use of words is not sufficient to attract the provision of section 294 of 

IPC. In order to attract the provisions of section 294 of IPC the exact words used by 

the accused persons should come to light and the PW’S must use the exact words 

which were stated by the accused persons. 

22. In the case of  PREETHIMON Vs. STATE OF KERELA, 2008 CrLJ 1233 (Ker) 

the hon’ble KERELA HIGH COURT has held that in order to constitute an offence 

under this section the words should be the exact words used by the accused person. 

In reference to  this  case it  means that  the words i.e.  slang words used by the 

accused person and none of the PW’S have mentioned about the slang words or 

which were the slang words spoken by the accused person. 

23. In this case the prosecution has failed to bring out the exact words used by the 

accused persons to light. 

24. Now, let me move ahead with second issue involved in this case with regard to the 

allegation that the accused persons had outraged the modesty of the informant and 

thereby tearing her clothes and she was dragged there at the place of occurrence. 

25.  In this case it appears from the evidence of PW1 & PW5 that the accused persons 

had outraged the modesty of the informant as well as torn her clothes. In this case,  

it itself lacks sufficient corroboration with the other PW’S who were also there at the 

place of occurrence and PW2 & PW3 who were there at the place of occurrence had 

mentioned about the act of assault to the informant but the said PW’S i.e.PW2 & 

PW3 didn’t  mention  about  the  fact  that  the  accused  persons  had  outraged  the 

modesty of the informant as well as torn her clothes. PW2 & PW3 who were there at  
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the place of occurrence could have seen it but they didn’t saw it and hence this itself 

creates doubts in the story of the prosecution side. It was PW4 who didn’t saw the 

occurrence itself. 

26. However, with regard to another important issue i.e. related to the act of voluntary 

causing hurt to the informant as well as to her son. In this case from the evidence of 

PW3 it appears that there was merely an altercation which took place there and PW3 

didn’t mention about any act of assault. But with regard to the evidence of PW1, 

PW2 & PW5 they have mentioned that the informant was assaulted by the accused 

persons at the said night i.e. 8:00 p.m. when the occurrence took place. In this 

regard from close perusal of the evidence of PW6 who was examined as MEDICAL 

OFFICER in this case this  is quite apparent and clear that he had examined the 

informant and her son at 11:00 am & 11:50 am on 06/06/12. This itself  creates 

grave doubts with regard to the story of the prosecution wherein the informant and 

her  son was examined at  the day time and the occurrence took place at  night.  

Hence, how the injuries were sustained by PW1 and her son is itself in doubt and 

how they have succumbed to injuries before the occurrence took place. As it has 

been clear that the occurrence took place at night at 8:00 p.m.  

27. In this case, the prosecution has also failed to examine the son of the informant who 

was to be examined as a witness so that a clear picture of the occurrence could have 

come to light. 

28. Further, on close perusal of EXT 1 it appears from the evidence of PW1 & PW5 that 

as stated by PW1 that there was a delay of 2/3 days in the lodging of the FIR and 

PW5 had stated that there was delay of about 4/5 days in the lodging of the FIR. On 

close scrutiny of EXT 1 it appears that the occurrence took place on 06/06/12 and 

the FIR was lodged through court on 28/06/12 hence this itself shows that there has 

been a massive delay of about 22 days in the lodging of the FIR. This itself creates  

doubts with regard to the credibility of PW1 & PW5 evidence as a witness in this  

case.

29. In this case, from the evidence of the informant as well as the evidence of PW5 it 

appears that there has been a massive delay in the lodging of the FIR. It appears  

from EXT 1 that there has been a delay of about 22 days in the lodging of The FIR.  

It  has become quite clear  from the evidence of  the I/O i.e.  PW7 that  he didn’t  

receive any information on the date of occurrence i.e. on 06/06/12. 

30. Now let us have a glance at the evidentiary value of the F.I.R. It is not substantive 

7



evidence and it is merely to set the criminal law in motion. It also important to note  

that the F.I.R should be lodged as soon as possible.  The object  sustaining upon 

prompt  lodging  of  the  report  to  the police  is  to  obtaining earlier  information  in 

relation to the circumstances in which crime was committed. But in this case, there 

has been delay of about four months in the lodging of the FIR in this case. 

31. The Hon'ble  Supreme Court  in  BISHNU DEO Vs. STATE OF ODISHA (1982)  

CRILJ 493 wherein the Hon'ble  Supreme Court  has  observed that  delay  in  the 

lodging  of  F.I.R  quite  often  results  in  embellishment  which  is  a  creature  of  

afterthought  and  on  account  of  delay,  the  report  not  only  gets  bereft  of  the  

advantage of spontaneity,  but danger creeps any of  the introduction of  coloured  

version,  exaggerated  account  or  concocted story  as  a  result  of  deliberation and  

consultation & for this reasons, it is essential that delay in the lodging of F.I.R should  

be satisfactorily explained.

32. In the case of  APREN JOSEPH VS STATE OF KERALA (1973) 3 SCC 114 the 

Hon'ble Supreme Court has observed that the F.I.R which have better corroboration  

value if it is recorded before there is time and opportunity to embellish or before the  

informant's  memory  fails.  Undue  or  unreasonable  delay  in  the  lodging  of  F.I.R  

inevitably  give  rights  to  suspicion  which  put  the  court  of  guard  to  look for  the  

possible motive and explaining and consider its facts with trustworthy or other ways  

of the prosecution version.

33. It was the utmost out of the relatives or the victim or her well wisher to lodge the  

F.I.R as soon as possible if such a serious and grave occurrence took place. This itself 

creates  doubt  and suspicion about  the prosecution story and when the FIR was 

lodged after 22 days and when it should have been lodged at the very prima facie 

stage itself. 

34. This itself  makes it  crystal clear that the prosecution has been at total failure to  

prove beyond reasonable doubt. 

35. The golden rule that runs through the web of civilized criminal jurisprudence is that  

an accused is presumed to be innocent unless he is found guilty of the charged  

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of  

the  International  Covenant  on  Civil  and  Political  Rights  1966.  Art.11(1)  of  the  

Universal Declaration of Human Rights 1948 also provides that any charged with  

penal offences has a right to be presumed innocent until proved guilty according to  

law in a public trial at which he has had all the guarantees necessary for his defence.
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36.  In the case of V. D. Jhingan Vs. State of Uttar Pradesh AIR 1966 SC 1762 

the hon’ble supreme court has held that It is also the cardinal rule of our criminal 

jurisprudence that the burden in the web of proof of an offence would always lies 

upon  the  prosecution  to  prove  all  the  facts  constituting  the  ingredients  beyond 

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the 

benefit of the reasonable doubt. 

37. A person has, no doubt, a profound right not to be convicted of an offence which is  

not established by the evidential standard of proof beyond reasonable doubt.

38. In  the  light  of  the  above  discussion  &  reasons,  I  am  of  the  opinion  that  the 

prosecution has failed to prove the case against the accused persons beyond reasonable 

doubt.  Hence,  the  accused  persons  deserve  to  be  acquitted  of  the  charges  leveled 

against them.

ORDER

In view of the above discussions and reasons it is held that the prosecution has  

failed to prove the charges leveled against the accused persons & as such the  

accused persons  are hereby acquitted of the charges leveled against them under  

section 294,323,354/34 of IPC  and they are thereby set at liberty. 

The bail bond of the accused persons shall remain in force for six months in view 

of section 437A of the CrPC.

Make necessary entry in the judgment register. 

Given under my hand and seal of this court on this the 21 st day of APRIL, 2016 at 

KALIABOR COURT

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON

9



APPENDIX:

WITNESSES FROM THE PROSECUTION SIDE:

PW1: SAFURA KHATUN
PW2: ABDUL SARIF
PW3: AKBAR ALI @ BHULA
PW4: SULEMA KHATUN
PW5: ANJUMA BEGUM
PW6: Dr. RUBUL GOSWAMI, M/O
PW7: BADAN SAIKIA, I/O
WITNESSES FROM THE DEFENCE SIDE:    NIL

PROSECUTION EXHIBITS  :   
EXT 1 IS THE FIR
EXT 1(1),1(2) & 1(3) ARE THE SIGNATURES OF PW1
EXT 2 IS THE INJURY REPORT
EXT 2(1) IS THE SIGNATURE OF PW6
EXT 3 IS THE INJURY REPORT
EXT 3(1) IS THE SIGNATURE OF PW6
EXT 4 IS THE SKECTH MAP
EXT 4(1) IS THE SIGNATURE OF PW7
EXT 5 IS THE CHARGE SHEET
EXT 5(1) IS THE SIGNATURE OF PW7
DEFENCE EXHIBITS:     NIL

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON
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