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JUDGMENT

The brief fact leading to the prosecution of above named accused person 
is that on 21-02-11at about 1-15 pm the complainant was kidnapped by the accused 
person by a  Indica  car  and  kept  her  in  the house  of  one  Sri  Rama Kt  Barman of 
Bharidowa  w/s  complex  under  Uluani  police  station  where  she  was  raped  giving 
assurance to marry with her and residing there as husband and wife . Thereafter ,a 
month later on 06-08-11 they shifted from there and resided in the house of one Smt. 
Amiya Borah of Hatigaon near Kaliabor Tiniali,lived there as husband and wife whereon 
20-08-11 the complainant was attempted to commit murder by the accused person. This 
is the case.
 

An FIR was   lodged before the Kaliabor police station through Hon’ble 
Court.   Seen  the  F.I.R.  Also  the  Ext  1.  A  case  was  registered  by  Police  and  after 
investigation police submitted charge Sheet  u/s 493/419 of I.P.C by investigating 
officer .

The accused person, in response to the process issued to them, appeared 
before the court. Particulars of offences u/s 417 of I.P.C are read over and explained to 
the accused to which they pleaded not guilty and claimed to be tried, after copies were  
handed over and hearing both sides .

The prosecution side has examined six number of  witnesses in support 
of its case. The statement u/s 313 CrPC is recorded.The defense case is total denial and 
adduced no evidence in defence.  .  Heard arguments of both sides.

Whether the accused has cheated the victim by deceiving fraudulently?

To arrive at a just decision on the points referred above, let the evidence 
on the record be examined. The prosecution side, to establish the culpability of the 
accused, victim has to be examined .  I have gone through the same carefully.

In her deposition pw1 ,Jonali Bora, the informant stated that the accused 
used to tell her that he loves her and marry her. She knew that the accused is a married 
man and has two children. She added that on 21-02-2011@1-15 pm the accused had 
kidnapped her and brought her to Ramakanta Barman’s house and they stayed there for 
four days at Bharidhua. She deposed that there, the accused raped her. Thereafter, she 

THE POINTS FOR DETERMINATIONS

DECISION AND REASONS THEREOF



was again brought to Balipara(accused' parental home) and again had inter-course with 
pw1.  Again  they  (accused  and  victim)  returned  to  Ramakanta’s  residence  and  had 
physical  relation. Then pw1 asked the accused to marry her.  She deposed that the 
accused refused to marry as he has no intention to  marry her. And the accused started 
beating while the victim asked to marry her.

In cross pw1 stated that initially she had brother and sister’s relation with the accused.  
When  she  was  brought  to  Ramakanta’s  house  she  told  Ramakanta’s  wife  that  she 
brought forcefully and the accused will marry her. She knew that during life time of wife 
without divorce a man cannot marry a second wife. She deposed that from 21-02-11 till  
20-08-11 both lived together as husband and wife. While they stayed at Amiya Borah’s  
rented house the accused introduced her as wife and pw1 did not object it. She deposed 
that she did not tell Ramakanta Borah about the torture done by the accused to her.
 
Pw2, Dilip Borah, stated in his deposition that accused is a married man . On 21-02-11  
the accused had taken away the victim,pw1 and kept somewhere. Later they came to 
know that the accused had kept the victim in Sri Ramakanta Barman’s PHE qtr. Giving 
the status  of wife. After that the accused had brought the victim to his native place at 
Balipara  and observed the ritual  called  “Sendur  dia.”  Informant  victim told  pw2,  he 
stated.

In  cross  examination  pw2 stated that  there has been a good relation between the 
accused  and  victim  since  last  3-4  years.  He  stated  that  before  lodging  an  FIR  by 
accused’s first wife both accused and victim were living like husband and wife. He also 
stated that when police brought the accused to Thana he asked the accused whether 
any help from him is required.

In his deposition pw3,Ratnakanta Bora, father of the victim,pw1 stated that on 21-02-
2011, he went to police station for lodging an FIR when he found not available his  
daughter at home . He tried many times to his daughter to contact but got no answer .  
He also stated that the accused then informed him that his daughter and the accused 
himself were going to marry , so no need to lodge the FIR. Pw3 stated that he did not  
lodged an case and later  found that  his   daughter  and the accused were living as 
husband and wife.

In  cross examination , pw3 deposed that the residence of the accused is in front of the  
victim and pw3 knew that the accused was married and he warned his daughter , the 
victim  about  the  matter.  But  his  warning  was  not  obeyed  by  his  daughter,  pw3 
deposed .He also deposed that he did not know the handwriting of his daughter. He 
denied the handwriting of his daughter of Ext. A,B,C. pw3 never visited the house of his 
daughter at rented house with the accused. He also deposed that his daughter was 
named as accused in the case filed by the first wife of the accused.

Pw4, Ratna Kanta Barman, deposed that the informant, i.e.pw1 and the accused went 
to his official quarter and stayed there for 18/20 days. During their stay the informant 
,pw1 stated that they were husband and wife.



In cross examination pw4 stated that during their stay at his Quarter he observed no 
quarrel  anything between the informant and the accused. He also deposed that the 
informant and the accused never told him about any dispute between them. During that 
period no one of  the informant’s  family  came to his  house to take information. On 
asking the informant told that she telephoned her family members, pw4 deposed. Pw4 
told that when he asked the victim that the accused is a married man then the victim 
,i.e pw1 replied that she knew that and this is her personal matter. Pw4 added that the  
neighbouring people knew that the victim with consent came with the accused.

Pw5, Suddhi Barman,stated that the accused and the victim came to her house and 
stayed there for 20 days as husband and wife.

In cross ,pw5 stated that during their stay at her residence  she observed no quarrel 
between them .

Pw6 , Amiya Bora stated that the accused and the victim stayed her rented house for 4/ 
5 months. The accused introduced the victim, pw1 as his wife.

In cross examination pw6 stated that on 20-08-11 when Jakhalabondha police arrested 
the accused then she came to know that the accused brought the victim with out their  
family consent.

Upon perusal of evidence on record and all exhibits and detailed analysis of these it 
reveals that the victim Jonali Borah new that the accused was married and no man can 
marry a second wife during life time of his first wife without divorce. Moreover, victim 
Jonali Borah was warned by her father not to do that. During her stay outside with the 
accused they led a life of husband and wife. In that period no one complain against 
each other. No quarrel, no disputes took place . The house owner Ratnakanta Barman, 
his wife Suddhi Barman, and Amiya Bora witnesses these. The victim was a major at the 
time  of  said  offence.  According  to  her  deposition  she  had  been  kidnapped  by  the 
accused and tortured against her will. But she got many opportunities to disclose the 
matter before any one she came across during that period. But she concealed. She 
always introduced herself  as  wife  of  the accused despite of  many legal  obligations. 
Except the evidence of the victim no other witness supports any torture against the 
victim by the accused.

The  section 417 IPC states as “whoever cheats shall be punished ……….

Now  Cheating  described  as  whoever  ,  by  deceiving  any  person,  fraudulently  or  
dishonestly induces the person so deceived to deliver any property to any person , or to  
consent that any person shall retain any property, or intentionally induces the person so  
deceived, and which act or omission causes or is likely to cause damage or harm to that  
person in body, mind, reputation or property, is said to “cheat”.

In the instant case the accused relied on 1970 STPL (LE)5211 SC.

In the instant case it appears from all evidences that the accused and the victim lived as  
husband and wife wef 21-02-11 till 20-08-11 and they were happy. The manner in which 



they  lived  clearly  discounts  any  fraudulent  motive  or  intention  on  the  part  of  the 
accused. Moreover the victim had full knowledge of what she had done. Also she had 
knowledge of legal obligations. She had done all those acts with her own consent. On 
the other hand why the accused tried to avoid the victim after his arrest in his first 
wife’s case is not clear. It may be some pressure or legal obligations.
Furthermore,  in  the  instant  case  prosecution  failed  to  adduce  the  evidence  of 
Investigating Officer whose evidence is also required for contradiction.

Considering all these views the Court is of the conclusion that the ingredients of the 
offences U/s 417 IPC are not attracted against the accused.

                                                  ORDER

The accused person namely Sri  Atul Borah  is therefore acquitted of 
charges u/s 417 of IPC and set at liberty forthwith. Bail bond shall be extended upto six  
months from today.     

Dictated under the seal of the court and bearing my signature on this 24-
06-15
 

(PRANAB SARMA, AJS)
Judicial Magistrate, 1st Class

                  Kaliabor ,Nagaon



 
  

Appendix

Name of Prosecution Witnesses : pw1 ,Jonali Bora
Pw2, Dilip Borah
pw3,Ratnakanta Bora
Pw4, Ratna Kanta Barman,
Pw5, Suddhi Barman
Pw6 , Amiya Bora

Name of Defence Witness: None

Exhibits:

Ext1 FIR
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