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JUDGMENT DELIVERED ON: 20/01/16

JUDGMENT:

1. The genesis of this case had its roots with the lodging of First Information Report (in 

short as F.I.R) wherein the informant has alleged that his brother was called by the 

daughter of MD. BODIGAD ALI namely PUTULI BEGUM and the informant’s  brother 

was called at ULUANI CHARIALI embankments and it was with conspiracy of PUTULI 
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BEGUM & BIKI ALI who came from the back side and used a hammer and striked the 

informant’s brother namely PRADIP MAHATU on his head and made his brother feel 

down and also caught him on his neck. The informant’s brother was beaten up black 

& blue and the accused PUTULI BEGUM brought a blade and cut the penis of the 

informant’s brother PARDIP MAHATU. When the informant’s brother started shouting 

the accused persons fled away and the residents of the locality arrived there. The 

occurrence took place about 1:00 p.m. The criminal law was set in motion with the 

lodging of the FIR.

2. In this case the O/C KALIABOR PS registered KALIABOR PS case No. 91/2012 U/sec 

341,325,326/34  of  IPC  and  the  case  was  entrusted  to  A.S.I.  ANIL  DUTTA  for 

investigation  and  finally  after  completion  of  investigation  the  charge  sheet  was 

submitted  by  S.I.  PRAN  KRISHNA  SARMAH  against  the  accused  persons  U/sec 

342,326/34 of IPC. 

3. In this case the accused persons appeared before the court and were remanded to 

judicial custody. After filing of the charge sheet they were allowed to go on bail & 

they were furnished with all  the documents  which were relied  by prosecution & 

charges  U/sec 341,326/34 of IPC the charge was read over and explained to the 

accused persons to which they pleaded not guilty and claimed to be tried. In this  

case the prosecution has adduced as many as 8 PWs to prove the case. In this case 

the statements of the accused persons are hereby recorded and the pleas of the 

accused persons are of total denial. The defence does not want to adduce any DW’s 

from their side.

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record.

5.  After hearing both sides the following are determined point of determination.

POINT FOR DETERMINATION 

POINT FOR DETERMINATION NO.1

Whether  the  accused  persons  after  having  common  intention  had  

wrongfully  restraint  the informant’s  brother  PRADIP MAHATO at  about  

1:00 P.m. at ULUANI CHARIALI embankment area and thereby committed  

an offence punishable U/sec 341/34 of IPC?
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POINT FOR DETERMINATION NO.2:     

Whether the accused persons after having common intention had caused 

injuries with a sharp weapon on the informant’s brother at the same time  

and place and thereby caused grievous hurt  which is  an instrument of  

cutting and stabbing on at the base of the roof of penis & hanged and  

thereby committed an offence punishable U/sec 326/34 of IPC?

Discussion, Decision and Reasons there on:

For the sake of convenience both the points are clubbed together:

6. PW1 in his evidence has deposed that he doesn’t know both the parties. He doesn’t  

know anything about the occurrence. There was an occurrence i.e. fight about ½ km 

away from his home. He went to the shop to being articles and because of it he 

doesn’t know anything about the occurrence. 

7. The learned defence counsel had declined to cross examine PW1. 

8. PW2 in his evidence has deposed that he is the informant of this case and he could 

recognize the accused persons. The occurrence took place about 4:00pm. In the 

evening. When he was at home he got a call from KALIABOR P.S. that his brother 

PRADIP MAHATO penis has been cut and he had injuries on his head. He came with 

his friend to the KALIABOR P.S. and he took his brother to the Nagaon Civil Hospital 

and the doctor referred him to be taken to Guwahati. He saw that his brother’s penis 

was cut and there were injuries on his head also. His brother was senseless and his 

brother got his senses back after seven days and his brother informed him about it 

and told that the accused who were in Dock had committed it. he came to know 

about the occurrence from the police before he knew it  from his brother and in 

relation to it he had lodged the FIR on the next day and EXT 1 is THE FIR & EXT 

1(1) IS HIS SIGNATURE. 

9. During  his  cross  examination  he stated that  he doesn’t  know the names  of  the 

accused persons and the occurrence took place at some place in Kaliabor. The EXT 1 

was written by his friend RANJIT MAHATO at the police station. At the time of writing 

the FIR his brother was not there at home. Even if he doesn’t know the names of the  

accused  persons  but  he  went  to  the  house  of  the  accused  persons  before  the 

occurrence along with their father. His brother had married before the occurrence 

and before the occurrence his brother used to come to the house of the accused 

persons. He saw that his brother and PUTULI BEGUM were residing with each other 
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as husband and wife. 

10. PW3 in his evidence has deposed that the informant is his brother and the accused 

PUTULI BEGUM is his wife and the other accused is BIKI who is the brother of BIKI.  

The occurrence took place about 1 ½ years ago at about 3:00 p.m. After marriage 

PUTULI BEGUM was staying with him at TEZPUR. She came to her mother’s home at 

LANGI CHUK, KALIABOR. On the day of occurrence he was called by PUTULI to 

KALIABOR and he met PUTULI at LANGI CHUK embankment.  He was called by the 

accused PUTULI on the ground that she will return the money which she took from 

him. At that time PUTULI called her brother. After her brother came both of them 

had attacked him. At first the accused BIKI had assaulted him with a rod on his head 

and he feel down and at that time PUTULI had asked his brother to tie his face and 

that time the accused PUTULI had cut his penis with a sharp object. His penis was 

not cut completely but some portion was left out. At that time he heard that people 

were coming and he became senseless. What happened later on he doesn’t know 

and he was having his treatment later on. After he received his senses he informed 

his brother about it.  

11. During his cross examination he stated that before he married PUTULI he was having 

his first wife and he is having two daughters and one son. The accused PUTULI came 

by eloping with him and there was no formal marriage between him and PUTULI. 

There was no house near to the place of occurrence. The suggestions put forward by 

the learned defence counsel are of total denial. 

12. PW4 in his evidence has deposed that he doesn’t know the informant of this case 

and he knows the accused persons. he didn’t saw the occurrence but later on came 

to know that on the back side of his house at the embankment that one person was  

attacked there.

13. At this stage this witness was declared as a hostile witness and the prosecution was 

allowed to cross examine this witness and the suggestions put forward were of  total  

denial.

14. During his cross examination he stated that he was not there at home from 12:00 

p.m. till 3:00p.m. on 01/09/12 and on that day in the morning he went to NAGAON. 

The police didn’t recorded his statement and he knows the accused persons and on 

the day of occurrence he reached home at 5:00 p.m. 

15. PW5 in his evidence has deposed that he knows the accused and the informant and 

he doesn’t know anything about the occurrence.
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16. The learned defence counsel had declined to cross examine PW5.

17. PW6 in his evidence has deposed that he knows both the parties. The occurrence 

took place about two years ago and he was doing work at the paddy field and he 

went there when he saw many people there. He didn’t saw the occurrence. 

18. During his cross examination he stated that he didn’t saw the occurrence and he 

doesn’t know about it. 

19. PW7 in his evidence has deposed that on 1st September, 2012 he was posted at B.P. 

CIVIL HOSPITAL as SM & HO and at about 2:25 p.m. and he examined one PRADIP 

MAHATO and during  his examination he found one linear lacerated injury about 2 

inch on right temporal & frontal region. There was partial cut injury at the base of 

the roof of penis and hang in skin only. In his opinion the injury is grievous one and 

it was caused by sharp weapons. He was admitted in surgical unit 3 and identified 

and escorted by 1030/ CONSTABLE MAYA SINGH. And his registration no is 3495 and 

the GD entry  number is nil.  EXT 2 IS THE INJURY REPORT & EXT 2(1) IS HIS 

SIGNATURE.

20. During his cross examination he stated that he didn’t brought the issue leisure. In 

EXT 2 the issue no & Sl.No is not mentioned there.  It is not mentioned MAYA SINGH 

belongs to which police station. In EXT 2(1) under the beneath of his signature there 

is no date mentioned there. Such injury can be caused by any sharp weapon. He 

didn’t saw the police requisition today. He admitted the victim and he didn’t know 

how many days he was provided treatment. He treated the patient of ORANG NISILA 

GURI  and  there  is  no  X  RAY  REPORT  and  what  treatment  was  done  it  is  not 

mentioned there. In EXT 2 it is not mentioned as DISTRICT ORANG.

21. PW8 in his evidence has deposed that on 01/09/12 he was working as ASI and on 

that day the said THANA got information on telephone that one person was cut in a 

neighboring village. After coming to the village he found one person in a KHAL. He 

called  the  108  ambulance  and  his  brother  was  called  and  he  was  send  to  the 

hospital. The injured elder brother had lodged the FIR and he was entrusted for 

investigation  and  he  had  prepared  the  rough  sketch  map  and  he  recorded  the 

statement of the injured and went for searching the accused persons. The accused 

persons had themselves appeared before the court and during the investigation he 

collected the medical report and after completing the preliminary investigation he 

handed over the case diary to S.I. PRAN KRISHNA SARMAH and S.I. PRAN KRISHNA 

SARMAH had filed the charge sheet against  the accused persons.   EXT 3 is  the 
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sketch map & EXT 3(1) is his signature, EXT 4 IS THE CHARGE SHEET & EXT 4(1) IS 

THE SIGNATURE OF S.I. PRAN KRISHNA SARMAH and he can recognize it. 

22. During  his  cross  examination he stated that  he didn’t  mention the name of  the 

person in the case diary who gave him the information and he didn’t recorded the 

statement of the person. At 1:05 he started his journey and he reached the place of 

occurrence.  As per G.D. entry he prepared the rough sketch map & as per EXT 3 the 

time is not mentioned there. He didn’t take the injured to the police station. On the  

day of  occurrence at  about 1:20 p.m. he recorded the statement of  the injured 

person and he didn’t record later on. The FIR was lodged on 10:00 p.m. and he was 

entrusted for investigation at 10:00 p.m. He didn’t recorded the statement of the 

injured as per G.D. entry. On the day of occurrence itself he came to the place of  

occurrence once more. In EXT 3 the KBR p.s. CASE NO. is not mentioned there. He 

didn’t met the injured on the 2nd time. He didn’t collect the medical certificate from 

the JAKHALA BANDHA P.S.  He didn’t collect the EXT 2 from the B.P. CIVIL HOSPITAL 

and there is no GD ENTRY OR P.S. CASE NO. mentioned there. There is no house 

near to the place of occurrence. He recorded the statements of the witnesses on the 

same day itself.  He didn’t recover any articles from the place of occurrence.  PW3 

didn’t  mention  before  him  that  he  met  PUTULI  BEGUM  at  the  LANGICHUK 

embankment.  He didn’t  record the statement of  108 driver.  The suggestions put 

forward by the learned defence counsel are of total denial. 

I have heard the arguments of the learned ASST.PP & the learned defence  

counsel.

23.  From the perusal of the evidence of PW’S it appears that the offence which has 

been  leveled  against  the  accused  person  is  under  sec  341,326  of  IPC  and  the 

prosecution has examined as many as 8 PW’S to prove its case.

24. Now let me move ahead with the 1st issue which deals with the offence u/s 341 of 

IPC and the definition is provided u/s 339 of IPC.

 Section 339 of IPC lays down, “Whoever voluntarily obstructs any person so as to  

prevent that person from proceeding in any direction in which that person has a  

right to proceed, is said wrongfully to restrain that person.”

(Exception) —The obstruction of a private way over land or water which a person in  

good faith believes himself to have a lawful right to obstruct, is not an offence within  

the meaning of this section. 

24. The definition relating to wrongful restraint is provided U/sec 339 of IPC. In order to 
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consider an offence U/sec 339 of IPC (Penal Sec 341 of IPC) once needs to prove:-

(i) There much be voluntarily obstruction. 

(ii) The obstruction was to prevent any person from proceeding in any direction.

(iii)That the person obstructed had a right to proceed in that direction.

25.  In this case from the evidence of PW’s it has become crystal clear that the accused 

persons had called  the victim of  this  case i.e.  PW3 on the  fateful  day at  the place of 

occurrence and this has become quite apparent and clear that the accused persons was 

called at the embankment and this has been crystal clear from the evidence of PW2, PW3 as 

well as by the other PW’S. The victim i.e. PW3 was called at the place of occurrence and he  

was  voluntarily  obstructed  and  the  victim  was  deprived  of  the  right  to  proceed  in  the 

direction in which he had the right to proceed and this has become clear from the evidence 

of PW2 as well as PW3 whereby the victim was prohibited from moving at any direction and 

hence the offence was being committed. At the place of occurrence this has also become 

clear  that  the accused persons had caught the victim of  this  case and thereby he was 

deprived of his right to move in any direction in which he had a right to move. 

26. Further, during the cross examination of PW2 & PW3 nothing fruitful could be achieved 

as to gain momentum in favour of the accused persons. It also appears from the evidence of 

PW1, PW5, PW6 of this case that the said PW’S i.e. PW1, PW5,PW6 didn’t had any idea 

about  the occurrence.  During the course of  evidence one of  the  witness  i.e.  PW4 was 

declared as a hostile witness. 

27. Now, let me move ahead with one important issue and in relation to it this has become 

apparent that from the evidence of PW2 as well  as from the evidence of PW3 that the 

accused persons had caused injuries on the penis of the victim i.e. of PW3 and this itself  

amounts to an act of emasculation and the act can be said to be an act of committing 

grievous hurt. 

28. In this case, I would like to point it out that PW2 didn’t saw the occurrence but the 

evidence of PW2 had sufficient corroboration with the evidence of PW3 and this has become 

clear from the close perusal of the evidence of the PW’S. On the fateful day the accused 

persons had called the victim of this case and after having common intention the accused 

persons had assaulted the victim i.e.  PW3 and he had injuries and it  was after  having  

common intention that  they have committed the act of  being part  of  emasculation and 

whereby a part of the penis was cut by the accused persons and the weapon used was a 

sharp cutting weapon. During the cross examination of the PW’S there was nothing fruitful 

which could be achieved and hence there were merely suggestions and I am of the opinion  
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that suggestions are not part of evidence. 

29. Now let me move forward towards sec 134 of the Indian Evidence Act and it provided 

that whereby it deals with number of witnesses and it lays down “number of particular  

number of witnesses shall in any case be required for the prove of any effect.”

30. The legislation recognition of the fact number of particular and number of witness is 

clear from the perusal of sec 134 of the Indian Evidence Act 1872. The administration justice 

can be effected to a greater extend if the number of witness insisted upon. If plurality of the 

witnesses what have been the legislative intend cases were the testimony of single witness 

only can be available in number of crimes the offender would have gone unpunished.

31. At this stage it is important to note here that it is quality of the evidence of the single 

witness  whose  testimony  has  to  be  testified  on  the  touch  core  of  the  credibility  and 

reliability. If the testimony is found to be reliable, there is no legal impediment to convict the  

accused on such prove. It  is  the quality  and not the quantity of the evidence which is 

necessary for  prove and disproving effect.  IN THE CASE OF MAHINDRA SINGH VS 

STATE OF MADHYA PRADESH (2007) 3 SCC (CRI) 583 wherein the Hon’ble Supreme 

Court has held “it is now well settled principle of law that conviction can be based on the  

basis of the testimony of a sole eye witness.”

32. The Hon’ble Supreme Court in the case of CHITTAR LAL VS STATE OF RAJASTHAN 

(2003) 6 SCC 397 whereby the Hon’ble Supreme Court has held that conviction can be 

passed on the sole evidence of a witness if it inspires confidence.

33. Further, the PW’S i.e. PW1, PW5, PW6 didn’t had any idea about the occurrence and 

hence during the course of evidence PW4 was declared as a hostile witness. During the 

course of evidence the said PW i.e. PW7 who was examined as MEDICAL OFFICER and the 

opinion which was adduced by the medical  officer  was an expert  opinion and the said 

opinion being expert opinion had sufficient corroboration with the evidence of PW2, PW3 of  

this case. This has also been supported by the I/O of this case who was examined as PW8 

of this case. 

34. During the course of cross examination of PW7 & PW8 it appears that the Medical officer  

who was cross examined and he has admitted that this kind of injury can be caused by a 

sharp weapon also and during the course of cross examination it appears that there were 

certain minor irregularities and hence in such a case the benefit will not go to the accused 

persons. 

35. With regard to the evidence of PW8 who was examined as I/O of this case it appears 

that during his cross examination that there were minor contradictions and hence in such a 
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case the accused are not entitled to such benefits. 

36. In  relation  to  this  reliance  could  be  placed  on  BHARWADA BHOGINBHAI 

HIRJIBHAI Vs. STATE OF GUJARAT, AIR 1983 SC 753, 1983 SCR (3) 280 wherein  

the Hon’ble  Supreme Court  has  observed,  “Over  much importance cannot  be  

attached to minor discrepancies. The reasons are obvious:

“(1)  By  and  large  a  witness  cannot  be  expected  to  possess  a  photographic  

memory and to recall the details of an incident. It is not as if a video tape is  

replayed on the mental screen. 

(2) Ordinarily it so happens that a witness is overtaken by events. The witness  

could  not  have anticipated the occurrence which so often has an element of  

surprise.  The mental faculties  therefore cannot be expected to be attuned to  

absorb the details.

(3)  The  powers  of  observation  differ  from person  to  person.  What  one  may  

notice, another may not. An object or movement might emboss its image on one  

person's mind whereas it might go unnoticed on the part of another. 

(4) By and large people cannot accurately recall a conversation and reproduce  

the very words used by them or heard by them. They can only recall the main  

purport of the conversation. It is unrealistic to expect a witness to be a human  

tape recorder.

(5) In regard to exact time of an incident, or the time duration of an occurrence,  

usually, people make their estimates by guess work on the spur of the moment  

1.1 at the time of interrogation. And one cannot expect people to make very  

precise or  reliable estimates in  such matters.  Again,  it  depends on the time-  

sense of individuals which varies from person to person.

(6) Ordinarily a witness cannot be expected to recall accurately the sequence of  

events which take place in rapid succession or in a short time span. A witness is  

liable to get confused, or mixed up when interrogated later on.

(7)  A  witness,  though wholly  truthful,  is  liable  to  be overawed by the court  

atmosphere  and the  piercing  cross  examination  made by counsel  and  out  of  

nervousness mix up facts, get confused regarding sequence of events, or fill up  

details from imagination on the spur of the moment. The sub-conscious mind of  

the witness sometimes so operates on account of the fear of looking foolish or  

being disbelieved though the witness is giving a truthful and honest account of  

the occurrence witnessed by him-Perhaps it is a sort of a psychological defence  
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mechanism activated on the spur of the moment.”

“Discrepancies which do not go to the root of the matter and shake the basic  

version of the witnesses therefore cannot be annexed with undue importance.  

More so when the all  important "probabilities-factor" echoes in favour of the  

version narrated by the witnesses.”

37. In this case also, the contradictions are of minor one and the witnesses cannot be said 

to have photographic memories of every incident which had taken place. The human mind 

cannot  be set  to be tape recorder  so that  every  word as spoken before  the I/O while 

recording the statement U/sec 161 would be recalled as it is.

38. In this case during the cross examination of the I/O he had stated that he did not seized 

the weapon from the place of occurrence. In relation to this I am not inclined to grant  

benefit  to  the  accused  persons  as  there  are  mere  irregularities  and  defect  in  the 

investigation mechanism. 

39. IN THE CASE OF STATE OF KARNATAKA VS V.K.YARAPPA REDDY 1999 (4)  

(CRIME)  171,  AIR2000SC185 whereby  Hon'ble  Supreme Court  has  held  that  

defect and irregularities in the investigation cannot be granted for acquittal. A 

similar identical view has also be taken in the case of Dhanaj Singh Vs State of Punjab,  

MANU/SC/0203/2004  hence  in  the  light  of  above  judgment  and  judicial  

pronouncement the omission has to investigation cannot have any reflection in  

the otherwise proved prosecution story.

40. Finally I am of the opinion that both the accused persons were involved in the said crime 

and all  the  ingredients  U/sec  341,326  R/W section 34  of  IPC has  been proved by the 

prosecution by relying upon 8 PW’s and hence the accused persons are held guilty for an 

offence U/sec 341,326 read with sec 34 of IPC.

41. Now let  me considered  whether  the  accused  persons  are  entitled  to  get  

benefit of probation in this case.

42. From the perusal of the evidence on record it seems clearly that the accused persons 

had a common intention to commit the said offence. In the light of growing crime rate in 

society and social environment of villages/towns/cities such crime should not go unpunished 

and the offences being grave and serious one & they are not entitled to get any benefit.

43.  Considering the all aspects I decided that the accused persons will not be released on 

probation as per sec 3 and sec 4 of the Probation of Offenders Act 1960.

HEARING OF POINT OF SENTENCE

Now I proposed to pass appropriate sentence after hearing the convicts. Heard the convicts  
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on the point of sentence. They have prayed mercy of the court considering their family life 

and future life. I have heard the learned defence counsel and the learned Asst. P.P. The 

learned Asst. P.P has submitted that the accused persons should get adequate amount of 

punishment and the learned defence counsel had submitted that the court may be lenient 

on the accused persons on the point of sentence as the accused persons are having their 

family and future life. 

ORDER

As a result  the accused persons  are  hereby convicted of  the charges leveled 

against them U/sec 341,326 read with sec 34 of IPC. Having regard to the nature  

of offence submission of the convicts as well as after hearing the learned defence 

counsel and the learned Asst. P.P and circumstances of the present case I hereby  

sentence  the  accused  persons  namely MD.  BIKI  ALI,  PUTULI  BEGUM U/sec 

341/34 of IPC  and hereby impose a fine of Rs. 300/-(Rupees three hundred)  

each only i/d to undergo simple imprisonment of 10 days each & u/sec 326/34 

of  IPC  to  undergo  rigorous  imprisonment  of  two  years  each  and  they  are  

required to pay a fine of Rs. 2700/- (Rupees Two Thousand & seven hundred)  

each I/d undergo simple imprisonment of four (4) months each. A total amount  

of Rs. 3000/-(three thousand) each has been levied as fine against each of the  

accused persons. The sentences leveled against the accused persons shall run  

concurrently.

The fine amount if realized be given to the victim/injured PRADIP MAHATO

The period of detention already undergone by the accused persons in judicial  

custody during the investigation, the enquiry or trial of the instant case shall be  

“set off” as per provisions of sec 428 of CrPC.

  Let a copy of the judgment be given to the convicts free of cost under Sec 363  

of CrPC immediately.

Let the copy of the judgment be sent to the DLSA, NAGAON under the Assam  

Victim  Compensation  Scheme  2012.  Name  of  the  victim/injured:  PRADIP  

MAHATO S/o Sri DHIREN MAHATO, Vill: URANG NIZ SILA MARI, P.S. , District:  

ORANG,DIST: UDAL GURI, ASSAM

Given under my hand and seal of this court on this the 20 thday of JANUARY,2016 

at KALIABOR COURT

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON
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APPENDIX:

WITNESSES FROM THE PROSECUTION SIDE:

PW1: BIREN DEKA

PW2: AJIT MAHATO

PW3: PRADIP MAHATO

PW4: DIMBESHWAR MAHANTA

PW5: PRAMOD PASANI

PW6: JAGAT MAHANTA

PW7: Dr. DULAN GOHAIN, M/O

PW8: ANIL DUTTA, I/O

WITNESSES FROM THE DEFENCE SIDE:    NIL

PROSECUTION EXHIBITS  :   

(A) EXT 1 IS THE FIR

(B) EXT 1(1) IS THE SIGNATURE OF PW2

(C) EXT 2 IS THE INJURY REPORT

(D) EXT 2 (1) IS THE SIGNATURE OF PW7

(E) EXT 3 IS THE SKECTH MAP

(F) EXT 3(1) IS THE SIGNATURE OF PW8

(G) EXT 4 IS THE CHARGE SHEET

(H) EXT 4(1) IS THE SIGNATURE OF S.I. PRAN KRISHNA SARMAH & PW8 can 

recognize it

DEFENCE EXHIBITS:     NIL

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON
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