
IN THE COURT OF JUDICIAL MAGISTRATE 1  ST  CLASS  

KALIABOR, NAGAON: ASSAM

MISC Case No. 07 of 2014
U/S 127 of CrPC
SMTI. SABITRI DAS

W/O:  SRI GANESH DAS

ADDRESS: SALNA TEA GARDEN

P.S. SAMUGURI, DIST: NAGAON, ASSAM

…….… 1st Party

-Vs.-
SRI GANESH DAS

S/O: LATE DHARMESHWAR DAS

ADDRESS: SALNA EIT KHULA

P.S. SAMUGURI,DIST: NAGAON, ASSAM

……....  2nd Party

PRESENT: SALEH AHAMMAD, LL.M., AJS

FOR THE 1ST PARTY: Mr. PREMA NANDA DAS & Ms. SANGITA BORAH, LEARNED ADVOCATE’S

FOR THE 2ND PARTY: Mr. GAJEN SAIKIA, LEARNED ADVOCATE

EVIDENCE RECORDED ON: 03/03/16 & 21/03/16

ARGUMENT HEARD ON: 28/03/16 & 08/04/16 

FINAL ORDER DELIVERED ON: 18/04/2016      

FINAL ORDER:

1. This is an application filed by the petitioner SMTI SABITRI DAS u/sec 127 of CrPC 

against  her  husband  SRI  GANESH  DAS  claiming  enhancement  of  the  monthly 

maintenance from Rs. 1500/- to Rs.4000/- per month.

Facts in Brief:

Facts in a nutshell from the side of the 1  st   Party  

2. In this case one SABITRI DAS has filed a petition u/sec 127 of CrPC stating that in 

her prayer for maintenance u/sec 125 of CrPC she has received maintenance amount 

of Rs. 1500/-per month as per the judgment and order dated 22/08/12 passed by 

the learned court in MR CASE NO. 63 OF 2010.The petitioner has stated that she is  

receiving maintenance of Rs.1500/- month and she is staying at the quarter at the 
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tea garden now and she is unable to live her livelihood. It has become difficult for 

the petitioner  to purchase the basic  essential  commodities  such as rice,  dal,  oil, 

vegetables etc and out of this amount she can run her livelihood for ten days only 

and after it she had to take debts from others and if the amount of her maintenance 

is not increased she will have lot of problems in the society. The 1 st party has claimed 

an amount  of  Rs.4000/-  as  maintenance  per  month.  The  second  party  gets  an 

amount  of  Rs.10,000/-  per  month  as  driver  and  he  also  gets  bonus  &  ration. 

Presently the second party gets an amount of Rs 30,000/- per month. 

Facts in a nutshell from the side of the 2  nd   Party  

3. On the other hand, the 2nd Party has stated in his written statement that the 1 st party 

had not shown any reason for claiming the amount and hence the case should be 

dismissed at the prima facie stage itself. The 1st party had failed to show the change 

in circumstances and hence the said case should be dismissed at this stage itself as  

the 1st party had failed to show the reasons at the application itself. As alleged by the 

1st party that the 1st party is able to run her livelihood for ten days out of the amount 

of Rs.1500/- and she had take loan , debts from other persons in order to live her 

livelihood and this totally false. The second party had stated that the 1 st party is 

staying at the quarter of the second party and the second party was dragged out of  

it and she has been staying at the home along with her son and the son is also  

working as a driver and he gets his income out of it. The 1st party is also availing the 

benefits of medicine as well as electricity bills while staying at the quarter and hence 

such question of enhancement should take place. As the second party has become 

old and he is aged more than 60 years now and he has become old and he is unable 

to perform his duties on a regular basis and he is also required to stay at a rented 

house and he is also required to have his medical expenses and after payment of 

Rs.1500/- per month he had to live his livelihood out of distress. The 1 st party’s son 

who is working as a driver at the tea garden and he gets an amount of Rs.7000/- per 

month and he is looking after the 1st party and in such a case where the 1st party had 

failed  to  show any  change  in  circumstances  the  1st party  is  not  entitled  to  any 

enhancement of maintenance amount. 

I have heard the arguments of both the parties and also perused the case record  

including the evidence of all the witnesses and in this case the 1st party as well as  

the second party had examined one witness from each side. 
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POINT OF DETERMINATION

POINT OF DETERMINATION NO.1

Whether the order of maintenance of the petitioner passed by this court u/sec  

125 of CrPC is required to be increased from Rs.1500/- to Rs.4000/- per month?

DISCUSSION, DECISION AND REASON THEREOF:

4. PW1 in her evidence has deposed that she had filed this case against her husband 

and  her  husband  doesn’t  provide  her  maintenance.  She  is  unable  to  run  her 

livelihood  out  of  this  amount  of  Rs.  1500/-  The  second  party  didn’t  pay  her 

maintenance since the last eight months. She doesn’t have any income and she is a 

patient of diabetics, pressure and she is having leg pain. She had to take loan for it  

and she had taken loan from self help group. She wants an amount of Rs.6000/- per  

month and her husband is having an income of Rs.10,000/- per month as salary and 

he gets gas, gets bonus during DURGA PUJA, ration as well as gets income during 

the leave. Her husband also gets an arrear amount and she came to know from the 

factory. 

5. During her cross examination she stated that she is an uneducated woman and she 

knows to do signature. The case was filed as per her instructions and he doesn’t  

know what is written there. The age of her husband is 65 years and her husband got 

salary of Rs.10,000/- earlier and now he gets the same salary. She didn’t gave any 

income certificate from the factory. She is staying at the quarter of her husband 

along with her son KRISHNA. Krishna is working as a driver. She doesn’t live upon 

the earnings of her son. She doesn’t know which vehicle he runs. She didn’t submit 

any documents relating to her disease. She doesn’t remember the amount which she 

had claimed while filing this application. She is availing all benefits of the hospital, 

facilities, medicine. The electricity bill  is paid by the tea garden and she gets an 

amount of Rs.1500/- per month and she didn’t get the amount of maintenance since 

the last  eight  months.  She came to know from someone in the factory that  her 

husband gets an amount of Rs.10,000/- per month and she can’t disclose the name. 

She also is an old woman and her husband has also become old one. She didn’t 

meet her husband and she doesn’t talk with her husband. Her husband is about to 

retire after six months and he is  running his  livelihood as well  as his  treatment,  

cooking and basic needs. 
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Now let me proceed with the evidence of the 2  nd   party:  

6. DW1 in his evidence has deposed that he is paying the amount of Rs.1500/- per day 

and the 1st party is staying in the quarter allotted to him and she is  availing all 

facilities including electricity bill, medical and if the 1st party is being taken to Nagaon 

& Guwahati the bill gets cut from the salary. He doesn’t get Rs.10,000/- per month 

and  sometimes  he  gets  Rs.7000/-  or  Rs.8000/-  per  month.  He  didn’t  had  any 

increase in the salary. Presently he gets a salary of Rs.7000/- to Rs.7500/- and he is  

having pain in leg and he couldn’t drive the vehicle daily and he doesn’t go to his  

duty  on  a  regular  basis  and  because  of  it  he  gets  an  income  of  Rs.3000/-  to 

Rs.3500/- per month. He doesn’t have any tractor, truck and RUBBER GARDEN and it 

is  of  his  son SURAJ DAS and he is  staying separately.  He never  had income of 

Rs.30,000/- per month and he received the notice and filed his W/S and he will retire 

in 2016.

7. During his cross examination he stated that the 1st party is his wife and he doesn’t 

know if she is having any disease. He didn’t retire from his job and he gives an 

amount of Rs.1500/- per month. His son is residing at SALNA CENTRE and he is 

staying at a small room there. He admitted that the price of the goods and articles 

had increased and he couldn’t run himself and whatever he is able to give he is  

giving it to her. He didn’t have any documents relating to his income. 

I have heard the arguments of the learned counsel for the first party & the  

learned counsel for the second party.

8. This is a case for the enhancement of maintenance amount which was granted to 

the first party u/sec 127 of CrPC. 

9. From  the  perusal  of  the  evidence  of  the  PW’S  it  appears  that  the  order  of  

maintenance was passed in this case in the year 2012 and it could be seen that four 

years had passed since the passing of the order. Now let me see whether there is 

any change of circumstances. It also appears from the evidence of the PW1 and this  

has been admitted by her that the second party is having an income of Rs.10,000/-  

per month and the 2nd party is having income out of arrear amount as well as bonus 

during the Puja. But during her cross examination she has stated that the second 

party was having an income of Rs.10,000/-  earlier  and now the second party is 

having the same income as of now. This has also been admitted by PW1 during her 

cross examination that she has been staying in the quarter of her husband and she is 
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also availing the benefits of medicine, electricity bill,  hospital  also. PW1 has also 

admitted that the electricity bill is paid by the tea garden. 

10. In this case it appears clearly from the evidence of PW1 that the income of the 2nd 

party remained same till now and this has become specifically clear that there is no 

such change in the income source and the first party has admitted that she is also 

availing other benefits such as medicine, electricity bill & hospital expenses. It has 

also become clear during the evidence of DW1 that the second party is residing at a 

rented house now. 

11. One of  the  key  words  which appears  in  section  127  of  CrPC is  the  ”change in 

circumstances” Now, let me analyze it. “Change in circumstances" means change in  

the existence of circumstances and not change in the proof of circumstances. The  

change in the circumstances mentioned in this section, is not merely temporary and  

accidental change in one of such circumstances but a change in all. The change of  

circumstances  referred  to  in  the  section  is  a  change  in  the  pecuniary  or  other  

circumstances of the party paying or receiving the allowance, which would justify an  

increase or decrease of the amount of the monthly payment, originally fixed, and not  

a change in the status of the parties.” 

12. In this case, as I have stated above that there should be change in circumstances 

and in this case from the evidence of PW1 there doesn’t appear to be any change in  

the circumstances including the income of the second party. 

ORDER

13. Hence, I  do not find  it  justified to put any sort  of  additional  pressure upon the 

second party to enhance the maintenance amount upon the second party  when the 

first party has been availing all benefits while staying in the quarter which has been 

allotted  to  the  second  party  including  the  medicine,  electricity  bill  &  hospital 

expenses.

14. This court is of the opinion that the first party is not entitled to any sort of any 

increase in her maintenance amount allotted to her when she is availing all sorts of 

benefits. It has come to light that the second party has not paid the amount of 

maintenance since the last eight months and this has also been admitted during the 

cross examination of PW1 and hence this court hereby directs the second party to 

clear the amount of arrear as soon as possible. 
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15. Considering all aspects and in view of the above discussions and reasons mentioned 

above, the said application relating to the enhancement of maintenance amount is 

hereby rejected.

16. The case is hereby disposed of.

Furnish a free copy of this order to the 1st party 

Given under my hand and the seal of this Court on this day of18 thday of APRIL, 

2016 at KALIABOR COURT. 

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON
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APPENDIX:

WITNESSES FROM THE SIDE OF THE 1  ST   PARTY:  

PW1: SABITRI DAS

WITNESSES FROM THE SIDE OF 2  ND   PARTY:      

DW1: GANESH DAS

1ST PARTY EXHIBITS:  NIL     

     2nd PARTY EXHIBITS:   NIL

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON
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