
IN THE COURT OF JUDICIAL MAGISTRATE 1  ST  CLASS  
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W/O: SRI ABANI DAS
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-Vs.-
SRI ABANI DAS
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P.S.JALHALBANDHA,DIST: NAGAON, ASSAM

……....  2nd Party

PRESENT: SALEH AHAMMAD, LL.M., AJS

FOR THE 1ST PARTY: Mr. D.P. BARUAH, LEARNED ADVOCATE

FOR THE 2ND PARTY: Mr. B.K. DADHARA, LEARNED ADVOCATE

EVIDENCE RECORDED ON: 25/08/15 & 25/01/16

ARGUMENT HEARD ON: 11/03/16 & 22/03/16                     

JUDGMENT DELIVERED ON: 29/03/2016      

Judgment:

Right  to  life  under  Article  21  of  the  Constitution  of  India  means  “right  to  

livelihood”. A woman cannot be denied of such right being dragged out of her  

matrimonial home. She has a right to sustain her life and it must be with dignity.  

A person cannot be allowed to live a life like an animal and cannot thrown away  

from grace and roam for her basic necessities somewhere else. She is entitled to  

lead a life in the similar manner as she would have lived in the house of her  

husband. This is where status comes into play that is where the obligations of  

the husband,  in  case of  a  wife,  become a prominent one and she cannot be  

allowed to live a life of beggar and destitute on the scrap heap of society and the  

very concept of sustenance and maintenance generates there and there is a duty  

cast upon the husband to look after his wife. 

1. This case arose out of a petition under section 125 of CrPc whereby one KABITA DAS 

(herein referred as the 1st Party) has claimed maintenance from SRI ABANI DAS 

(herein referred as the 2nd Party) claiming an amount of Rs.6000/- (six thousand) for 

herself.

Every case has its own facts and in this case also I would like to refer to the facts in brief:
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Facts in Brief:

Facts in a nutshell from the side of the 1  st   Party  

2. In this case one KABITA DAS has filed a petition for the grant of maintenance under 

section 125 of CrPC. The fact in brief is that the 2nd party had married the first party 

on 01/03/07 and after marriage they lived with each other. After about one year of  

marriage the 2nd party demanded dowry from the 1st party  and she was always 

subjected to assault and torture by the 2nd party who used to drink a lot and the 1st 

party was made to stand outside the house. The 2nd party also stated that he wanted 

to marry another woman. The 2nd party had left the house for about six months and 

the 2nd party didn’t provided any maintenance to her. After six months the 2nd party 

returned and the 2nd party once again demanded an amount of Rs.50,000/- as dowry 

and when the 1st party was unable to bring it the 2nd party had assaulted the 1st party 

and the 1st party left her matrimonial home and she has been staying at her house 

for two years. The 2nd party is working in the welding sector and he gets Rs.4000/- 

per week and he is also having his own house and properties. As a whole the second 

party use to earn Rs 20,000/- per month.On the other side the 1st party doesn’t have 

any income source for her livelihood and she has claimed an amount of Rs.6000/- 

per month from the 2nd party.

Facts in a nutshell from the side of the 2  nd   Party  

3. On the other hand, the 2nd Party has stated in his written statement that the 1 st party 

is his wife and the 2nd party is an honest man and dutiful to his wife. The 1st party is 

a short tempered, arrogant and complicated lady. The 1st party after her marriage 

has denied performing her household activities and using to quarrel with the 2nd 

party.  The  respondent  of  this  case has never  demanded any kind of  dowry nor 

tortured the 1st party physically or mentally. The 1st Party was not interested to lead a 

conjugal life and as a result in an interval of 1 or 2 months she use to leave her 

matrimonial home and reside with her parents. The 2nd party had always tried to 

convince her to live a peaceful marital life but the 1st party had always refused to live 

with the 2nd party without any just or sufficient reason and because of it the 2nd party 

had suffered both physically and mentally being a married man. The 2nd party had 

completely denied the issue relating to demand of dowry after one year of marriage 

as well as demand of Rs 50,000/-.The 2nd party is a daily wage labor at the welding 

shop and use to earn Rs.100/- to Rs.150/-.The 2nd party had tried his best to bring 

the 1st party back but the 1st party didn’t return. The real scenario came to light on 
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15/04/2011  wherein  the  2nd party  found  the  1st party  with  Sailendra  Sukla  (of 

Bamuni) having illicit relationship and as such the 1st party left her matrimonial home 

on 16/04/2011.The 1st party is a person having good health and capacity to earn her 

livelihood by herself. She belongs to a rich family and she will be able to earn her  

livelihood easily. The 2nd party is a soul bread earner of his family and he has to look 

after his old age mother.

I have heard the arguments of both the parties and also perused the case record including  

the evidence of all the witnesses.

POINT OF DETERMINATION

POINT OF DETERMINATION NO.1

Whether  the  petitioner  (i.e.1st party)  has  left  the  house  of  the  2nd party  without  any 

sufficient reason?

POINT OF DETERMINATION NO.2

Whether the opposite party (i.e. 2nd party), after having sufficient means neglects or refuses  

to maintain the petitioner (i.e. the 1st party)?

POINT OF DETERMINATION NO.3

Whether the petitioner (i.e.1st party) being the wife of the 2nd party was having any illicit  

relation  or  was  living  in  adultery  with  another  person  namely  SAILENDRA  SUKLA  on  

16/04/2011?

POINT OF DETERMINATION NO.4

Whether the petitioner (i.e. the 1st party) is entitled to any maintenance and if so, then to  

what should be the quantum of maintenance?

DISCUSSION, DECISION AND REASON THEREOF:

For the sake of convenience all the points are clubbed together:

4. PW1 in her evidence has deposed that the 2nd party is her husband and she was married 

in the year 2007 and she was staying at the house of her husband for four years. Presently 

she is staying at her parents’ home. The 2nd party used to drink and she was assaulted by 

her husband on the ground when she used to ask her husband on the issue relating to being 

late and the 2nd party had demanded an amount of Rs.50,000/- and when she failed to bring 

it she was assaulted by her husband. When she was dragged out of her home the 2 nd party 

didn’t went to meet her. The 2nd party doesn’t have any earning source and her mother used 

to work as maid servant and this had created lots of problems for her. The 2 nd party is 

working in the welding shop and he used to earn Rs.3000/- to Rs.4000/- per week and he is  
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having his house and plots and he earns around Rs. 20,000/- per month. She had claimed 

an amount of Rs.4000/- as maintenance from her husband.

5. During her cross examination she stated that she didn’t lodge any case at the police 

station in relating to whatever she had stated in her examination in chief. He had done her 

medical examination for the assault committed on her and she didn’t submitted any medical  

report today in the court. Her husband is working at the SARASWATI GARAGE which deals 

with welding works. The owner of shop is SANJAY GUPTA & RAKESH. She didn’t brought any 

salary slip from the owner of the shop. Her husband used to get his income on weekly basis. 

She doesn’t know the DAG NO & PATTA NO. of her husband’s plot. Her husband is having 

her mother, elder brother and brother and one nephew. Her mother in law’s age is about 75 

years and her husband looks after her. She doesn’t have any disease and her mother’s name 

is KALPNA BISWAS AGE 45 years. Her mother use to earn and she is living on her livelihood. 

She doesn’t work and she didn’t file any application for job.  She didn’t mention in her 

application claiming an amount of Rs.4000/- she knows SAILENDRA SUKLA and he is not her 

relative.  

Now let me proceed with the evidence of the 2  nd   party:  

6. DW1 in his evidence has deposed that the 1st party is his wife. He didn’t assault the first 

party and he never had any quarrel  with her. He came to know about the bad character of  

the 1st party and he was informed about it by some persons and later on he saw her and  

informed the first party to change herself as both of them are having a future. On the next 

day  he  went  to  work  and  he  came  and  heard  that  the  first  party  was  having  illicit  

relationship with a person and he saw it. At that time the said person fled away from the 

back side. He once again asked the first party to change herself and he went to his work but 

out of his utter surprise the first party came to her parents’ home. He is having his mother 

aged about 73 years. He doesn’t work on a regular basis and sometimes he works and gets 

in a month an amount of Rs.2500/- or Rs.2000/- per income.

7.  During  his  cross  examination  he  stated  that  he  knows  that  he  is  bound  to  pay 

maintenance to his wife. After his wife he didn’t provided any maintenance to his wife nor  

any clothes or a basic necessities. He works at the JAKHALA BANDHA SARASWATI welding 

works. He leaves in the morning in between 7:00 am/8:00 am/ 9:00 am and he reaches 

home at 8:00 p.m. sometimes. He is having his mother and younger brother and he and his 
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younger brother used to have their meals separately. He saw his wife on 16/04/11 having 

illicit relationship and he didn’t call the public. His wife used to leave alone and she didn’t  

gave birth to any child. He didn’t submit any documents in relation to the fact that he is 

getting Rs. 2000/- from SARASWATI WELDING per month. He is having a house. He didn’t 

went to bring her back when she left his home. He used to work at BURA PAHAR for 2/5  

days and he used to come back.   

8. DW2 in his evidence has deposed that the1st  party is the wife of the 2nd party.In April 

2011,he went to the house of Abani Das and he didn’t find him there.He found some other 

person in his house and at that time the 1st party and the other person were having illicit 

relationship. He saw it and came back. He informed Abani Das about it.

9. During his cross examination he stated that his house is near to the house of Abani Das. 

The mother of ABANI DAS doesn’t stay with him and she used to pay seldom visits to his  

house. He is a cultivator. He didn’t inform the mother of Abani Das about it. Abani Das is  

living in a house which is having one room and one kitchen. The doors were open when he 

saw them but he kept silent without making any noise. The 2nd party use to go for his work 

on regular basis. The houses of Rakesh Das and Gokul Das are near to the house of 2 nd 

party. The 2nd party was residing along with his wife for 2 years being his neighbour. He 

doesn’t know since how many years the 2nd party was residing in his original home. The 

daily wage labour in their village extends in between Rs 100/-,120/-,150/-.He doesn’t know 

what is the income source of 2nd party on monthly basis or on weekly basis.

In this case I have the heard the arguments of the learned counsel from the side  

of the 1st party as well as the learned counsel from the 2nd party.

10. In this case from the perusal of the evidence of PW’s it appears that the 1 st party that 

the 1st party had left the house of the 2nd party after having sufficient reasons. It appears 

only from the evidence of PW1 and the 1st party is the sole witness in this case as no other 

evidence has been adduced from her side. It has been apparent from the evidence of PW1 

that she was subject to assault and torture and the 1st party has claimed that the 2nd party 

had demanded an amount of Rs.50, 000/- from her. But on the other side, it appears that  

she had admitted that she didn’t lodge any FIR in relation to it. In this regard I am of the 

opinion that it is not necessary that the 1stparty is required to file a case against the 2nd 

party in relation to the demand of dowry so as to prove it. Even if it has come to light that  

the 2nd party didn’t assaulted or tortured her and nor he demanded dowry from her but 

during the cross examination of DW1 he had admitted that once when she left his house he 

didn’t provided any maintenance to her. This has also been admitted by DW1 that he is 

bound to pay maintenance to his wife and hence it was also the duty of the 2nd party to 
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bring his wife back but during the course of evidence no such scenario came to light. It  

appears that there are sufficient reasons for living separately.

11. From the evidence of the PW1 as well as from the evidence of DW’s it appears that the 

2nd party is having sufficient means to maintain his wife and family as he is working in the 

welding shop. 

12. As far as the sufficient means are concerned, the word “sufficient means” has not been 

defined anywhere in the CrPC nor the explanation attached to the section clearly deals with 

it. But the term has been interpreted in a number of ways by the various High Courts and in 

one of the cases the Delhi High court in Chander Prakash V. Shila Rani AIR 1968 Del  

174   has observed that the term “means” contemplated in section 125(1) are not confined 

only to visible means such as lands and other property or employment. If the person is 

healthy and able bodied he must be held to have a means to support his wife, children and 

parents.

13.  From the evidence of  the  1st party  it  appears  that  the  2nd party  earns  around  Rs. 

Rs.20,000/- per month and the 2nd party is having his land & house as well as the 2nd party 

earns Rs. 3000/- to Rs.4000/- per week. But during the course of evidence it has come to 

light that both parties had failed to adduce any document claiming the salary of the 2 nd party 

and nor both the parties have adduced the evidence of the owner or the employer of the 

welding shop so as to get a clear picture of the income of the 2nd party.

14. But it becomes clear that the 2ndparty is having his earning source and once the first 

party left the house of the 2nd party nor any efforts were made in this regard to bring her 

back also.

15. Now let me move ahead with another critical issue involved in this case is with regard to 

the issue relating to adultery. At the outset it becomes clear from the evidence of the DW’s  

that she was living in adultery or she was having illicit relations with another person and 

DW2 has stated that the question of having illicit relationship is known to him as he had 

seen the 1st party. It’s quite surprising as it become clear from the evidence of DW2 that he 

had seen the 1st party and another person having an illicit relationship but when he saw 

them the doors of the house were open and he saw and came back and he didn’t made any  

noise or nor informed anyone about it except the 2nd party. At this stage I would also like to 

point it out that such an act used to take place inside closed chambers and not outside the 

house or keeping the doors open. Even if the act of adultery was being committed by the 1 st 

party and it was seen by the 2nd party and the person fled away and this itself proves that 

she was living in adultery. 
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 16. In this case, the law relating to it is very clear and it lays down u/s 125 (4) of CrPC that 

she must be living in adultery. What is living in adultery hasn’t been made clear. It’s such an 

act which is normally been committed in a private place and even if such act might have 

been committed it must be a continuous one. What was period of time of having such illicit 

relations or living in adultery isn’t known to any of the witnesses in this case.  

17. The hon’ble Madras High Court in THANIKCHALAM Vs. DHAKSHYANI, 1966 Cri LJ  

221,222 (MAD) has held that the words living in adultery means an adulterous course of 

life as distinguished from single lapse of virtue. 

18. When such an allegation has been brought by the 2nd party it is his duty to prove that 

his wife (1st party) has been living in a continuous adulterous conduct. But in this case, they 

have mentioned that the 1st party was having illicit relation with a person named SAILENDRA 

SUKLA but even if it is accepted what was the time of having or whether she was living in 

adulterous conduct since a long time has to be proved and in this case they have failed to 

do so. 

19. Now, let me move ahead in relation to the income and the quantum of maintenance 

claimed by the 1st party. I would like to point it out that the 1st party had stated that the 

second party used to earn Rs.20,000/- per month as well as Rs. 3000/- to Rs.4000/- per  

week. At this stage no such income certificate were produced from both sides and the 2nd 

party as well as DW2 had stated that the 2nd party used to earn Rs. 2000/- to Rs.2500/- per 

month and as per the views of DW2 the daily wage extends from Rs.100/- to Rs.150/- per 

day but he doesn’t know what is the monthly income of the 2nd party. 

20. At this stage I would also like to point it out that the 2nd party is working as a daily wage 

labour in the welding shop and he used to work for few days at the BURAH PAHAR area.

21. As both the parties had taken their own views and none of the parties had been able to  

prove the evidence that what is the actual source of income of the 2nd party. There has to be 

a balance achieved between the two versions. Even if it is admitted that the 2nd party used 

to reside separately he has a duty towards his parents also. 

22.  The object of section 125 CrPC is to prevent vagrancy and destitution. It provides a 

speedy remedy for the supply of food, clothing and shelter to the deserted wife and the 2 nd 

party is required to maintain his wife.

23. I would also like to point it out that it as the income source couldn’t be proved by both  

sides I am of the opinion that the 2nd party is working as a labour at the welding shop and 

it’s clear that at the contemporary scenario a person would earn an amount of Rs. 250/- per  

day at the minimum level and it may extend to Rs.300/- per day & there has to be some 
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additional  source  of  his  income  and  this  cannot  be  denied  also  and  in  this  case  the 

additional source of his income comes from working at the BURA PAGHAR area. But in such 

a  case  the  said  amount  may  vary  from day  to  day  and  would  also  depend  upon  the 

prevailing situations such as any sort of natural calamities or due to his ill health. In relation 

to it I am of the opinion that if a person works at the rate of Rs. 250/- per day for thirty 

days in a month he gets Rs. 7500/- per month and it may vary upon the circumstances & 

prevailing situations and in relation to it I am of the opinion that he may have his income 

from Rs.5000/- to a maximum of Rs. 7500/- and there might be some additional income out  

and it may extend to the tune of Rs. 9000/- per month and inclusive of his work at the  

BURA PAHAR area it may extend to Rs. 3000/- . This court hereby presumes that the 2nd 

party earns Rs. 12,000/- per month. 

24. It’s clear that the 2nd party is having earning source. In such a case it’s his bounden duty 

to look after the 1st party. The right to life/ livelihood of the 1st party couldn’t be curtailed 

and it would be violation of Article 21 of the Constitution of India.

25. Even if the 2nd party is having his mother, elder brother and nephew but during the 

course of evidence of DW1 it has been admitted by DW1 that his mother and brother are 

having their separately. Hence, in such a case no such question arises with regard to the 

fact that the 2nd party has been providing maintenance to his mother and his other family 

members. But even if the 2nd party hasn’t been providing maintenance to his mother and 

other family members but he is also having his duty to other members. 

ORDER

In the light of the above mentioned issues and reasons mentioned above I am of  

the opinion that the 1st party is entitled to maintenance of Rs 2000/- per month.  

Considering  the  status  of  the  husband  as  well  as  his  earning  source  &  

considering the prevailing situation in the society clearly reveals the fact that  

there has been a rise in the price of all the essential commodities and other basic  

necessities (inclusive of their medical & health issues) and so the 1 st party along 

is entitled to claim this amount as monthly maintenance. 

A total of Rs. 2000/- is to be paid by the 2nd party to the 1st party. This order of  

maintenance  allowance  is  to  take  effect  on  and  from  29/03/16.The  reason  

behind ordering from the date of order is that the 2nd party is having a limited 

source of income and considering the status of the husband I am of the opinion  

that if the order is made from the date of filing of application there would be a  

huge arrear amount and it wouldn’t be possible for him to bear it. There is every  
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right and opportunity available to the 1st party to enhance her maintenance at a  

later stage also. Hence, I deemed it fit that the order of maintenance allowance  

is to take effect from the date of this order.

Furnish a free copy of this judgment to the 1st party u/s 128 of CrPc

Given under my hand and the seal of this Court on this day of 29 thday of MARCH, 

2016 at KALIABOR COURT. 

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON
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APPENDIX:

WITNESSES FROM THE SIDE OF THE 1  ST   PARTY:  

PW1:   KABITA DAS

WITNESSES FROM THE SIDE OF 2  ND   PARTY:      

DW1:  ABANI DAS

DW2:  SHRI DHRUBA DAS        

1ST PARTY EXHIBITS:  NIL     

     2nd PARTY EXHIBITS:   NIL

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON
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