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DISTRICT-NAGAON

HIGH COURT FORM NO. (J) 2.
HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF AT KALIABOR, NAGAON

Present: PranabSarma, A.J.S.
(BECivil) LL.M, MCA )
Munsiff,KALIABOR,NAGAON

Friday, the 2ndday of January 2015

Money Suit Case No. 01K OF 2013

1. State Bank Of India, Kaliabor Branch 
And represented by its Branch Manager…………………………: PLAINTIFF

                                                            -Versus-

1. M/sBanik Shoe Store
Vill-Pachim Sowalani
P.O-Ambagan
P.S- Rupahihat
Dist.-Nagaon

2. Sri Prahlad Banik
3. Sri Swapan Banik

Both are son of Pramod Ch Banik
Village-Pachim Sowalani
P.O-Ambagan
P.S –Rupahihat
Dist-Nagaon….......………………: Defendant(s)

This suit/casecoming on for final hearing on 20.11.2014 in the presence of:

Smt Manju Baruah:Advocate for the plaintiff.

And

Sri Gajen Saikia:Advocate for the defendant(s).

And having stood for consideration to this day, the court delivered the following Judgments.
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JUDGMENT

1. This is a suit for recovery of claim due on Cash-credit Loan Account.

PLAINTIFFS CASE IN BRIEF

2. The plaintiffs case in brief is that the defendant No.2 the proprietor of firm M/s Banik 

shoe store approached the plaintiff bank to grant a loan for financial accommodation to run the 

said shoe store and the defendant No 1 agreed to hypothecate the stocks and trade in favour of 

the plaintiff bank and executed a demand promissory Note by defendant No 1 &2 in favour of 

defendants who endorsed it in favour of the plaintiff as surety. The defendant No3 also execute 

personal guarantee in favour of the plaintiff.

The plaintiff bank ,thereafter sanctioned a cash credit loan limit of Rs 150000 on 26-04-

2006, in favour of defendant and defendant signed in said sanction letter. The defendant 1,2,3 

executed an agreement of hypothecation and guarantee in favour of the plaintiff upon terms and 

condition that defendant No 1&2 will be liable to pay interest at the rate of 9.5 % per annum and 

defendant No-1 and 2 shall not remove, sell or otherwise dispose of the hypothecated goods and 

defendant no 1&2 shall repay the loan amount with interest to the plaintiff and defendant no 3 , 

an guarantor also liable to the plaintiff.

The  defendant  No  1&2 also  executed  a  demand  promissory  Note  for  Rs.150000/-in 

favour of defendant No-3 who undersigned it in favour of plaintiff. Thereafter in pursuant of the 

above terms and condition of the aforesaid agreement , the plaintiff disbursed a cash credit loan 

to the defendant No 1&2 vide loan account No 11656862489.the loan amount from time to time 

was credited to the aforesaid loan account.

The defendant No 2 also acknowledge the debt by confirming the balance on 23-04-2009 

and  the  defendant  no  2  also  received  the  demand  promissory  note  and  agreement  for 

hypothecation  and  guarantee  on  23-04-09  through  executing  the  balance  confirmation  letter 

dated 23-04-2009 and revival letter dated 23-04-2009 respectively.

3. Thereafter  ,  in  spite  of  repeated  request  and  demand  made  by  the  plaintiff 

defendant neglected to repay the loan amount. In the mean time Bank plaintiff remitted Advocate 

Notice to the defendants but then also defendant failed to repay the loan amount. Therefore the 

plaintiffs prayed for a decree for a sum of rupees 158081.42 as per account appended in the 

plaint  together  with  interest  at  9.5% per  annum from the  date  of  institution  of  the  suit  till  

realization be passed against all the defendant jointly and severally and in favour of the plaintiff.
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DEFENDANTS CASE IN BRIEF

4. The  defendants  contested  the  suit  by filing  written  statements  in  law and facts.  The 

defendants denied entire averments and allegations in the plaint save and except those which are 

specifically admitted in the written statements. Also the defendant stated in his defence that all 

those transactions are false , and fabricated transactions, and plaintiff is to strict prove of the 

same and defendant was never allowed such loan.

Upon the pleadings and after hearing both the parties and also the documents submitted, 

the following issues are framed:

(1) Whether there is any cause of action for this suit?

(2) Whether the suit is maintainable?

(3) Whether  the  defendants  executed  an  agreement  for  Hypothecation  and  guarantee 

dated 26-04-06 in favour of the plaintiff?

(4) Whether the plaintiff bank sanctioned a cash credit loan limit of Rs 150000/- on 26-

04-06 in favour of the plaintiff?

(5) Whether the plaintiff is entitled to the reliefs as prayed for in the plaint?

(6) To what other relief/reliefs the parties are entitled to?

5. I have gone through the pleadings of both the parties, the entire evidence on record and 

perused  the  relevant  documents  and  also  considered  the  submissions  made  by  the  learned 

counsels for and on behalf of both the parties. The plaintiff adduced evidence of one witness The 

defendant side on the other hand did not adduce the evidence of any witnesses. I have heard the 

arguments put forward by the plaintiff and the defendant side. Defendant side relied on  AIR 

2001 GAUHATI (P-181); EVIDENCE ACT Sec 101

DISCUSSION, DECISION AND REASON THEREOF :

ISSUE NO.1

6. This  issue  relates  to  the  cause  of  action  of  the  suit.  The  defendants  in  their  written 

statement pleaded that the instant suit has no cause of action. I have gone through the entire 

pleadings of both the parties, wherein it is found that the plaintiff bring the instant suit for a 

                                                         MS 01K of 2013



decree for recovery of claim due on Cash-credit Loan Account together with interest alleging that 

the defendants have neglected to repay the loan amount and caused serious loss to the plaintiffs. 

The defendants by filing their written statement denied all the allegations of the plaintiffs and 

further contended that the defendant was never allowed such loan.The pleading of both sides in 

the plaint and written statement shows a bonafide dispute between the parties as regards the Cash 

Credit loan, which requires adjudication in this suit. A cause of action is bundle of facts affirmed 

by one party and denied by the other and such assertion and denial is already found from the  

pleadings of both the parties in their plaint and written statement which shows that there is a 

cause of action for the suit.

DECISION: This issue is therefore decided in the affirmative and goes in favour of the  

plaintiffs.

ISSUE NO.2

Whether the suit is maintainable?

7. This issue relates to the maintainability of the suit in its present form & manner. The 

defendants  in  the  instant  suit  in  their  written  statement  have  alleged  that  the  suit  is  not 

maintainable  in  its  present  form  &  manner.  However,  the  defendants  failed  to  mention 

specifically as to why and how the suit is not maintainable, whereas Order VIII rule 2 provides  

that the defendants must raise all the pleadings specifically regarding the non-maintainability of 

the suit. Further, there is nothing apparent in record to show that the suit is not maintainable in its 

present form & manner. Hence, this suit is maintainable.

DECISION: This issue is therefore decided in the affirmative and goes in favour of the  

plaintiff.

ISSUE NO. 3

Whether the defendants executed an agreement for Hypothecation and guarantee dated 

26-04-06 in favour of the plaintiff?

8. In this regards the pw1 Branch Manager, SBI, Kaliabor branch avers in his evidence on 

affidavit that on dated 24-02-2006 the defendant No 2 as  proprietor of defendant No 1 

approached the SBI, Kaliabor Branch for financial accommodation for running of a Shoe 

Store at village Ambagan under Rupahihat PS , Nagaon under name and style M/s Banik 

Shoe Store, the defendant No1  agreed to hypothecate the stocks and trade in favour of 

the bank and executed a demand promissory note by this defendant No1 & 2 in favour of 

the defendant No 3 who would enclose it in favour of the bank as security in respect of  
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the amount and thereby agreed interalia on the terms and conditions of the bank.Ext-2 is 

agreement  for  hypothecation  submitted  by  the  plaintiff  which  is  duly  signed  by the 

defendants on 26-04-2006. 

On the other hand defendants denied this averment through their written statement. But in 

supports adduced no evidence or any documents.

DECISION: This issue is therefore decided in the affirmative and goes in favour of the plaintiffs.

ISSUE NO.4

9. Whether the plaintiff bank sanctioned a cash credit loan limit of Rs 150000/- on 26-04-06 

in favour of the plaintiff?

The pw1 in his deposition through affidavit stated that the defendant No.2 the proprietor of firm 

M/s Banik shoe store approached the plaintiff bank to grant a loan for financial accommodation 

to run the said shoe store and the defendant No 1 agreed to hypothecate the stocks and trade in 

favour of the plaintiff bank and executed a demand promissory Note by defendant No 1 &2 in 

favour of defendants who endorsed it in favour of the plaintiff as surety. The defendant No3 also 

execute personal guarantee in favour of the plaintiff.

The plaintiff bank,thereafter sanctioned a cash credit loan limit of Rs 150000/- on 26-04-

2006, and offered a cash credit loan account no .11656862489  in the name of the defendant No 1 

with the plaintiff / Bank on condition that ----

The defendant No1 and 2 will be liable to pay interest at the rate of 9.5 per annum at 

monthly rest .

The defendant No1 and 2 shall not remove , sell or otherwise dispose of the hypothecated 

goods without the written consent of the Bank and shall  deposit  all  proceeds thereof on the 

account of the defendant No 1 with the bank.

The defendant  no 1 and 2 shall  repay the loan amount with the interest  to  the Bank 

forthwith on demand.

The defendant No 3 as guarantor will be liable to the Bank jointly and severally along 

with the defendant No 1 and 2 in respect of the loan amount with interest and cost. 

Ext -1 is such sanction letter which is signed by the defendant no 2 and 3.

In cross pw1 stated that though he had mentioned the date of issue of the sanction letter 

as on 26-04-2006 in the evidence on affidavit but it was seen as 25-04-2006 on the Ext1. It is  

general principle of the bank that agreement of hypothecation is done after sanction letter has 

been issued. Defendant side denied this issue also but in support no evidence has been adduced .
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DECISION: This issue is therefore decided in the affirmative and goes in favour of the  

plaintiff.

ISSUE NO.5 and 6

(5)  Whether the plaintiff is entitled to the reliefs as prayed for in the plaint?

(6)  To what other relief/reliefs the parties are entitled to?

8. Both  the  issues  are  discussed  together  for  sake  of  convenience.  Defendant  No.2  the 

proprietor of firm M/s Banik shoe store approached the plaintiff bank to grant a loan for financial 

accommodation to run the said shoe store and the defendant No 1 agreed to hypothecate the 

stocks and trade in favour of the plaintiff bank and executed a demand promissory Note by 

defendant No 1 &2 in favour of defendants who endorsed it in favour of the plaintiff as surety.  

The defendant No3 also execute personal guarantee in favour of the plaintiff.

The plaintiff bank ,thereafter sanctioned a cash credit loan limit of Rs 150000 on 26-04-2

2006, in favour of defendant and defendant signed in said sanction letter. The defendant 1,2,3 

executed an agreement of hypothecation and guarantee in favour of the plaintiff upon terms and 

condition that defendant No 1&2 will be liable to pay interest at the rate of 9.5 % per annum and 

defendant No-1 and 2 shall not remove, sell or otherwise dispose of the hypothecated goods and 

defendant no 1&2 shall repay the loan amount with interest to the plaintiff and defendant no 3 , 

an guarantor also liable to the plaintiff.

The  defendant  No  1&2 also  executed  a  demand  promissory  Note  for  Rs.150000/-in 

favour of defendant No-3 who undersigned it in favour of plaintiff. Thereafter in pursuant of the 

above terms and condition of the aforesaid agreement , the plaintiff disbursed a cash credit loan 

to the defendant No 1&2 vide loan account No 11656862489.the loan amount from time to time 

was credited to the aforesaid loan account.

The defendant No 2 also acknowledge the debt by confirming the balance on 23-04-2009 

and  the  defendant  no  2  also  received  the  demand  promisory  note  and  agreement  for 

hypothecation  and  guarantee  on  23-04-09  through  executing  the  balance  confirmation  letter 

dated 23-04-2009 and revival letter dated 23-04-2009 respectively.

The ld counsel of plaintiff submitted that on 25-04-06 the plaintiff bank issue the sanction 

letter and on 26-04-06 the defendant signed in the sanction letter after token acceptance 

of all the terms and conditions of the bank agreement.
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Moreover,  pw1 stated in Cross examination( on Court’s question) that bank generally 

follows one procedure for granting loan to the customer. But sometimes on the request of 

the  customer  some procedure  is  relaxed  for  the  same.  In  his  support  pw1 furnished 

Ex1,2,3,4,5,6,7 .

On the other hand defendant adduced no oral and documentary evidence to deny the 

above averments.

DECISION: Because of what has been discussed above the plaintiff is entitled to a simple  

money decree with interest.

ORDER

10. In view of the discussions made in the issues  ,  the suit  is  decreed for realization of 
Rs158081.42 with interest @ 9.50% per annum from the date of institution of the suit till 
realization of the decretal amount with cost. 

Draw up a decree accordingly

This Judgment is given under my hand and the seal of this court on this the 2nd day of January 
2015.

PRANAB SARMA

APPENDIX

PLAINTIFF’S WITNESS

1. Sri SubhashisSengupta as PW1

2. PLAINTIFF’S EXHIBIT’S  

1. Exhibit. 1 – Sanction letter

2. Exhibit. 2 – The agreement of hypothecation

3. Exhibit. 3 – Demand promissory and DP note.

4. Exhibit. 4 – The balance confirmation

5. Exhibit. 5 – Advocate’s notice

6. Exhibit. 6 –Bank’s notice
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7. Exhibit. 7 –Revival letter

DEFENDANT’S WITNESS

NIL

DEFENDANT’S EXHIBIT’S

NIL

COURT’s WITNESS 

NIL

DEFENDANT’S EXHIBIT’S

NIL

PRANAB SARMA
                                                   MUNSIFF
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