
IN THE COURT OF JUDICIAL MAGISTRATE 1  ST  CLASS  

KALIABOR, NAGAON: ASSAM

G.R. Case No. 170 OF 2014

PRC CASE NO. 192 OF 2014

U/ Sec 341,323,294 OF IPC

STATE OF ASSAM

.……… PROSECUTOR

-Vs.-

 DIPAK ALI

S/O: HIRA ALI

ADDRESS: DAL GAON 

P.S.KALIABOR, DIST: NAGAON, ASSAM

.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

FOR THE STATE:  Mrs. HEMA P. BOR GOHAIN, LEARNED ASST.PP

FOR THE ACCUSED: Mr. MOON KUMAR NATH & Mr. J.N. HAZARIKA, LEARNED ADVOCATE’S

OFFENCE EXPLAINED ON:   17/06/2015

EVIDENCE RECORDED ON: 24/08/15, 22/03/16, 06/05/16 & 07/06/16

ARGUMENT HEARD ON:  25/07/16

JUDGMENT DELIVERED ON: 26/08/16

JUDGMENT:

1. The genesis of this case had its roots with the lodging of First Information Report (in 

short as F.I.R) wherein the informant has alleged that on 12/03/14 at about 8:00 p.m. 

the accused person came to his house and told him to go with him to a marriage where 

the informant denied to go there and at that  time the accused person without any 

reason had assaulted him with a rod as well  as used slang words against him. The 

criminal law was set in motion with the lodging of the FIR. 

2. In this case after receiving the F.I.R the O/C of KALIABOR PS registered a case bearing 

KALIABOR PS case No. 33/2014 U/sec 447,294,325 of IPC and SI DHIREN DAS was 

entrusted for investigation & finally the charge sheet was submitted by SI. him U/SEC 

341,323,294 OF IPC.



3. The accused person appeared before the court and they were allowed to go on bail and 

as per provisions of sec 207 CrPC. The documents which the prosecution relies were 

furnished  to  the  accused  person.  After  hearing  both  sides  the  offences  u/sec 

341,323,294 of IPC were read over and explained to the accused person to which he 

pleaded not guilty and claimed to be tried.

4. In this case the prosecution has examined as many as 6 PW’S to prove this case. The 

statement of the accused person is hereby recorded and the plea of the accused person 

is of total denial. The defence doesn’t want to adduce any DW’S from their side. 

5. After hearing the learned counsel of both sides and after perusal of the case record I do  

hereby framed the following as point of determination.

POINT OF DETERMINATION

POINT FOR DETERMINATION NO.1: 

Whether  the  accused  person  had  wrongfully  restraint  the  informant  at  

12/03/14 at  8:00 p.m. when the informant was at  his  home and thereby  

committed an offence punishable U/sec 341 of IPC?

POINT FOR DETERMINATION NO.2: 

Whether the accused person had voluntarily caused hurt to the complainant/ 

informant  at  the  same  time  &  place  &  thereby  committed  an  offence  

punishable u/s 323 of IPC?

POINT FOR DETERMINATION NO.3: 

Whether the accused person had used slang and abusive words in or near a  

public  place  to  the  informant  at  the  same  time  and  place  and  thereby  

committed an offence U/S 294 of IPC?    

Discussion, Decision and Reasons there on:

For the sake of convenience all the points are clubbed together:

1. PW1  in  his  evidence  has  deposed  that  he  is  the  informant  of  this  case  and  the 

occurrence took place about  5/6 months ago.  There was a  marriage and he didn’t  

wanted to go to the marriage. At 8:00 p.m. he had his meal and the accused came to 

meet him. When he didn’t wanted to go with the accused he used slang words and 

assaulted him. His elder brother came and the accused also assaulted his brother. He 

had received medical treatment. EXT 1 IS THE FIR & EXT 1(1) IS HIS SIGNATURE.



2. During his cross examination he stated that he didn’t mention when he lodged the FIR. 

The FIR was written by some other person. Just below the scribe writing the date was 

mentioned as 17/03/14. He lodged the FIR on 17/03/14. He didn’t mention the reason 

behind delay in the lodging of the FIR. He had injuries on his head and blood stains 

touched his clothes. The police didn’t seize the clothes. There were two guests at the 

place of occurrence. His father’s name is AFAZUDDIN AHMED and he expired and his 

father’s name is not ALFAZ ALI. 

3. PW2 in  her  evidence  has  deposed  that  she  knows  the  informant  and  the  accused 

person. The occurrence took place about one year ago. She was having a chat with the 

guests infront of her courtyard. At that time ALAMGIR had asked what happened and 

the accused DIPAK ALI had met him to go for a marriage and ALAMGIR didn’t wanted to 

go and there was an act of shoving by the accused person. Alamgir came inside the 

house and the accused assaulted him with a rod on his head in her front and when she 

shouted her family members came there. ALAMGIR feel down and blood came out of his 

head and ALAMGIR lodged the case. 

4. During her cross examination she stated that the occurrence took place on 12/03/15. 

She  was  having  a  chat  with  6/7  guests  and  she  doesn’t  knew their  names  at  the 

courtyard. She saw the occurrence with her eyes. ALAMGIR had injuries on the right side 

in the front part. There was cut injuries on his head and ALAMGIR had 3/4 stitches 

There  were  blood  stains  at  the  clothes  and  it  was  bright  day.  When  she  shouted 

ARSHED ALI, GULEJA BEGUM came out.   

5. PW3 in his evidence has deposed that he knows the informant and the accused person. 

The occurrence took place infront of his house on 12/03/15 at 8:00 p.m. He heard noise  

and came out and saw that there was a rod at the hands of DIPAK. When he went to 

catch the accused he assaulted ALAMGIR RAHMAN. Immediately, blood came out and 

the accused dragged him because of it which he had some injuries. Alamgir was taken 

to the police station first and later to the hospital where he had his treatment and he 

had stitches at his head. The occurrence took place infront of his eyes.

6. During his cross examination he stated that the occurrence took place on 12/03/15 and 

no occurrence took place on 12/03/14. Alamgir had injury on the right side of the head 

in the front side and it was filled with blood. When he was assaulted he had injury and 

he  had  undergone  treatment  at  the  JAKHALA BANDHA hospital.  He  didn’t  saw the 



accused DIPAK ALI assaulted ALAMGIR. When he heard the noise he went there and 

there were 10 people.  He didn’t  knew the 10 guests who were there but he knew 

POMPY BEGUM. 

7. PW4 in his evidence has deposed that on 12/03/14 he examined one ALAMGIR RAHMAN 

S/O OF ALFAZ ALI  and during his examination he found lacerated cut injury over right 

temporal region and the size of the injury is 2x1x1 cm, the injury is simple, caused by a 

blunt object. The patient was escorted by UBC:761: RANJIT BORAH of KALAIBOR P.S. 

The M.L. registration no. is 38005. EXT 2 IS THE INJURY REPORT & EXT 2(1) IS HIS 

SIGNATURE. 

8. During his cross examination he stated that the GD entry No & the case no. is not  

mentioned there. The patient who has examined by him is ALAMGI RAHMAN S/O: ALFAZ 

ALI. This kind of injury can be caused by a blunt object.  

9. PW5 in  her  evidence  has  deposed  that  she  knows  the  informant  and  the  accused 

person. Her son was taught by ALAMGIR at 8:15 p.m. When he was busy with the 

tuition the accused DIPAK ALI called ALAMGIR. There was a marriage at the neighbours 

house and the accused wanted to go with ALAMGIR. When he didn’t wanted to go there 

was an act of shoving the accused assaulted the informant i.e. ALAMGIR with a rod on 

his  head. Pompy Begum saw it  and others also saw it.  She saw the injuries  which 

ALAMGIR had sustained. 

10. During her cross examination she stated that on 12/03/14 the occurrence took place. At 

the time of occurrence she was outside her house. She saw when the occurrence took 

place and she saw the assault also. At that time ARSHED ALI, AFZAL ALI, AZMAT ALI, 

GULEJA BEGUM. ALAMGIR had injuries and blood came out and the stains were there on 

his clothes.

11. PW6 in his evidence has deposed that on 17/03/14 he was at KALIABOR P.S. as SUB 

INSPECTOR he was entrusted for investigation by the O/C, kaliabor. He prepared the 

sketch map, recorded the statements of the witnesses and the injured. The injured was 

send for medical examination along with escort. He arrested the accused person and 

recorded his statement. The accused was arrested and allowed to go on bail as the  

offences were bailable in nature. He collected the medical report and after completing 

investigation  he  had  submitted  charge  sheet  against  the  accused  person   u/sec 

294,323,341 of IPC. EXT 3 IS THE SKECTH MAP, EXT 3(1) IS HIS SIGNATURE, EXT 4 IS 



THE CHARGE SHEET, EXT 4(1) IS HIS SIGNATURE. 

12. During his cross examination he stated that as per the FIR the date is 12/03/14 at 8:00 

p.m.  He  received  the  FIR  on  17/03/14  and  before  17/03/14  he  didn’t  had  any 

information nor was any FIR lodged. In EXT 1 there is dated “7” which was corrected 

with whitener and no initial was made. He didn’t examine the person who wrote the FIR. 

The person who lodged the FIR is ALAMGIR RAHMAN, S/O: LATE AFAZ ALI. The medical 

report which he received is in the name of ALAMGI RAHMAN, S/O: ALFAZ ALI and it was 

written by a doctor. He didn’t seize the blood stained clothes or rod in this case.  

I  have  heard  the  arguments  of  the  learned  defence  counsel  and  the  learned  

ASST.PP

13. From the perusal of the evidence on record it appears that to be an offence u/s 341 of  

IPC and the definition is provided u/s 339 of IPC.

 Section  339 of IPC lays down, “Whoever voluntarily obstructs any person so as to  

prevent that person from proceeding in any direction in which that person has a right to  

proceed, is said wrongfully to restrain that person.”

(Exception) —The obstruction of a private way over land or water which a person in  

good faith believes himself to have a lawful right to obstruct, is not an offence within  

the meaning of this section. 

14. The definition relating to wrongful restraint is provided U/sec 339 of IPC. In order to  

consider an offence U/sec 339 of IPC (Penal Sec 341 of IPC) once needs to prove:-

(i) There much be voluntarily obstruction. 

(ii) The obstruction was to prevent any person from proceeding in any obstruction.

(iii)That the person obstructed had a right to proceed in that direction.

15.  In this case from the evidence of PW’s it has become crystal clear that there was no 

such  voluntary  obstruction  of  the  informant  by  the  accused  person.  The  voluntary 

obstruction must be with an intention to prevent that the person from proceeding in the 

direction in which he/she had a right to proceed. It is important to note here that in this  

case,  none of  the  PW’S  have mentioned that  the  accused person had  stopped the 

informant and the accused person has prevented him from proceeding in the direction in 

which he had a right to proceed and in such a case no question arises from the fact that 

the accused person has wrongfully restrained the informant.

http://indiankanoon.org/doc/181171924/


16. Now let me move ahead with another important issue involved in this case is with regard 

to the act of the accused with regard to section 294 of IPC. 

17. Further from the evidence of the PW’S including the informant of this case none of the 

PW’S  have mentioned about  the  fact  that  what  were the exact  words used by the 

accused person. Mere use of words is not sufficient to attract the provision of section 

294 of IPC. In order to attract the provision of section 294 of IPC the exact words used 

by the accused person should come to light and the PW’S must use the exact words 

which were stated by the accused person. 

18. In the case of  PREETHIMON Vs. STATE OF KERELA, 2008 CrLJ 1233 (Ker) the 

hon’ble KERELA HIGH COURT has held that in order to constitute an offence under 

this  section  the  words should  be the exact  words  used  by the  accused  person.  In 

reference to this case it means that the words i.e. slang words used by the accused 

person and none of the PW’S have mentioned about the slang words or which were the 

slang words spoken by the accused person. 

19. In this case the prosecution has failed to bring out the exact words used by the accused 

person to light. 

20. Let me move ahead with the next issue involved in this case as to the act of voluntarily  

causing hurt to the informant of this case. 

21. It appears clearly from the evidence of PW’S that the accused person had caused hurt to 

the injured i.e. PW1 on his head and the said has been fully corroborated with the 

evidence  of  PW2,  PW3,  PW4,  PW5  &  PW6.  It  also  appears  that  during  the  cross 

examination there couldn’t be any fruitful achievements from the side of the defence so 

that the accused could be granted benefit. 

22. Further, in this case it has come to light that there were sufficient evidence to bring out 

the fact that the accused person was involved in it and the act of the accused person 

cannot be ruled out in this case and this has admitted by PW2, PW3, PW5 who had seen 

the occurrence whereby the accused person had assaulted the informant of this case 

with a rod on his head. I would also like to point out that all the PW’S have been able to 

recognize the accused person in this case. Similarly, one of the issues which has been 

raised in this case is with regard to the name of the injured person and with regard to it 

I would like to point it out that this are minor irregularities and when the informant had  



recognize the accused person including the other PW’S and there has been sufficient 

corroboration and in such a case the benefit cannot be granted to the accused person. 

23. Now, with regard to the evidence of PW4 who was examined as MEDICAL OFFICER (in 

short as M/O) I am of the opinion that the opinion of PW4 is merely an expert opinion 

and in such a case the opinion of the M/O requires sufficient corroboration with the 

evidence of other PW’S and this has been established with the evidence of PW’S that the 

injured i.e. the informant had injuries on his temporal part of his body. 

25. It also appears that during the cross examination of the I/O one of the issues which 

came to light is with regard to the seizure of the clothes which the police had seized to  

collect it. In this regard, I am of the opinion that these are minor irregularities in the 

investigation and defects and irregularities in the investigation cannot be a ground of 

acquittal. 

26. In  the  case  of  STATE  OF  KARNATAKA  Vs.  K.  YARAPPA  REDDY,  1999  (4)  

Crimes171 (SC),  AIR 2000 SC 185,  MANU / SC /  0633 /  1999 the  hon’ble 

Supreme Court has held that defect and irregularities in the investigation cannot be a 

ground of acquittal. A similar opinion has also been expressed by Hon’ble Apex court in 

VISVESWARAN Vs.  STATE  REP.  BY  S.D.M.,  AIR2003SC2471, 

(2003)6SCC73, MANU/SC/0352/2003.  In  such  a  case  for  an  irregularity  in 

investigation mechanism the accused person is not entitled to any benefit.

27. In the light of the above discussions it has been clearly proved that the accused person 

is held guilty of the offence u/s 323 of IPC as the prosecution has proved the case 

against  the accused person beyond reasonable doubt and as far  as the offence u/s 

341,294 of IPC the prosecution has failed to bring out the case against the accused 

person.

28. Now let me consider whether the accused person is entitled to get benefit of probation 

in this case. From the perusal of the evidence on record it seems that the accused 

person had intention to do such act.

29. In the light of the growing crime rate in society & the social environment of the villages 

or in towns/ cities such crimes should not go unpunished.

30. Considering  all  the aspects,  I  decide  that  the accused person will  not  be  

released on Probation in light of the provisions of Probation of Offenders Act,  

1960.



HEARING ON THE POINT OF SENTENCE

31. Now,  I  propose  to  pass  appropriate  sentence  after  hearing  the  convict.  Heard  the 

convict on the point of sentence. The accused prayed for mercy of the court being a 

poor person and he will never do such acts in the near future. I have heard the learned 

defence counsel and the learned Asst. P.P. The learned Asst. P.P has submitted that the 

accused person should get adequate amount of punishment and the learned defence 

counsel had submitted that the court may be lenient on the accused person on the point 

of sentence as the accused person is having his family and future life. 

ORDER

As a result the accused person is hereby convicted of the offence leveled  

against him under section 323 of IPC. Having regard to the nature of the  

offence.  Submission  of  the  convict  as  well  as  the  circumstances  of  the  

present case I do hereby sentence the convict U/S 323 of IPC to pay a fine of  

Rs. 800/- (eight hundred) in default of payment of fine to undergo simple  

imprisonment of two months. As far as the offence u/s 341,294 of IPC is  

concerned the prosecution has failed to prove it beyond reasonable doubt.

The amount of fine if realized be given to the victim/ injured of this case.

Let a copy of the judgment be given to the convict free of cost u/s 363 of  

CrPC.  

Make necessary entry in the JUDGMENT register.

Given under my hand and the seal of this Court on this 26th day of JULY, 2016

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON



APPENDIX:
WITNESSES FROM THE PROSECUTION SIDE:

PW1: ALAMGIR RAHMAN @ AHMED

PW2: POMPY BEGUM

PW3: AJMAT ALI

PW4: Dr. RUBUL GOSWAMI, M/O

PW5: SUNMAI BEGUM

PW6: DHIREN DAS, I/O

WITNESSES FROM THE DEFENCE SIDE:    NIL

    PROSECUTION EXHIBITS: 

(A) EXT 1 IS THE FIR 

(B) EXT 1(1) IS THE SIGNATURE OF PW1

(C) EXT 2 IS THE MEDICAL REPORT

(D) EXT 2(1) IS THE SIGNATURE OF PW4

(E) EXT 3 IS THE SKECTH MAP

(F) EXT 3 (1) IS THE SIGNATURE OF PW6

(G) EXT 4 IS THE CHARGE SHEET

(H) EXT 4 (1) IS THE SIGNATURE OF PW6

     DEFENCE EXHIBITS:  NIL

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON


