
IN THE COURT OF JUDICIAL MAGISTRATE 1  ST  CLASS  

KALIABOR, NAGAON: ASSAM

PRC Case No 381 OF 2015

U/ Sec 447,345,325,427 OF IPC

STATE OF ASSAM

.……… PROSECUTOR

-Vs.-

RATAN NAYAK

S/O: BARMAT NAYAK

ADDRESS: KELYDEN TEA GARDEN NO.3 BASTI

P.S. KALIABOR, DIST: NAGAON, ASSAM

.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

FOR THE STATE:  Mrs. HEMA P. BOR GOHAIN, LEARNED ASST.PP

FOR THE ACCUSED: Mr. PREMA NANDA DAS, LEARNED ADVOCATE

CHARGE FRAMED ON:   09/03/2016

EVIDENCE RECORDED ON: 09/05/16, 27/06/16, 28/07/16 & 20/09/16

ARGUMENT HEARD ON:  05/10/16

JUDGMENT DELIVERED ON: 31/10/2016

JUDGMENT:

1. The genesis of this case had its roots with the lodging of the complaint case before 

the hon’ble SDJM (M), KALIABOR and which was later send to the KALIABOR P.S. for 

investigation. In this case, the informant has alleged that on 28/04/15 at about 7:00 

p.m. the accused person entered into the house of the informant and asked his wife 

an amount of Rs. 10,000/-.The informant’s wife replied in negative and when she 

shouted the accused person had assaulted her on her temple as well as assaulted 

her on her left hand. The informant was also pulled up with blood and both of them 

were taken to the JAKHALABANDHA hospital and the informant had informed at the 

MISSA outpost. When the informant went to lodge the FIR the police officer didn’t  

accepted the FIR and said when the accused will he will accept their FIR. Finding no  

other alternative the informant had knocked the doors of the court. 

2. In this case after receiving the copy from the court and as per order of the court the 

O/C of  KALIABOR PS registered a case bearing KALIABOR PS case No.  46/2015 

U/sec  447,385,324,427/34  of  IPC  and  ASI  TAPAN BAHGWATI  was  entrusted  for 
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preliminary investigation & finally the charge sheet was submitted by S.I. GAUTAM 

DAS U/sec 447,385,325,427 of IPC. 

3. The accused person appeared and they were allowed to  go on bail  and as  per  

provisions  of  sec  207  CrPC  the  documents  which  the  prosecution  relies  were 

furnished  to  the  accused  person.  After  hearing  both  sides  the  charges  u/sec 

447,345,325,427  of IPC were read over and explained to the accused person to 

which he pleaded not guilty and claimed to be tried.

4. In this case the prosecution has examined as many as 6 Pw’S to prove this case. The 

statement of the accused person is hereby recorded and the plea of the accused is of 

total denial. The defence has adduced 6 DW’S from their side.  

5. After hearing the learned counsel of both sides and after perusal of the case record I 

do hereby framed the following as point of determination.

POINT OF DETERMINATION

POINT OF DETERMINATION NO 1:

Whether the accused person had committed criminal trespass by entering into  

the property of the informant on 28/04/15 at 7:00 p.m. and with intent to insult,  

annoy & thereby committed an offence punishable u/s 447 of IPC?

POINT OF DETERMINATION NO 2:

Whether  the  accused  person  had  voluntarily  cause  grievous  hurt  to  the  

informant  as well as his wife at about the same time and  place with a JATHI  

DAO & LATHI and on  their  temple,  left  hand and other  parts  of  the body  &  

thereby committed an offence punishable U/sec 325 of IPC ?

POINT OF DETERMINATION NO 3:

Whether  the  accused  person  had  the  same  time  and  place  had  wrongfully  

confined the informant knowing that writ for his liberation has been issued and  

thereby kept the informant in wrongful confinement and thereby committed an  

offence punishable U/S 345 of IPC? 

POINT FOR DETERMINATION NO.4:

Whether  the  accused  person  had  caused  or  likely  to  cause  wrongful  loss  or  

damage and thereby caused damage to cycle of the informant & thereby caused  

damage at the same time and place and thereby committed an offence U/sec 427  

of IPC? 

Discussion, Decision and Reasons there on:

For the sake of convenience all the points are clubbed together:
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6. PW1 in his evidence has deposed that he knows the accused and he is the informant 

of this case and the occurrence took place about 7/8 months back and he got a 

home from the government and he went for his work and at 7:00 p.m. The accused 

RATAN assaulted him and his wife without any reason and his wife took him for 

treatment at  JAKHLA BANDHA. His wife was three months pregnant and he had 

injuries in his left hand near the elbow and his wife had injuries in his head and fore 

head. He asked for water from his wife and at that time the accused assaulted him.  

EXT 1 IS THE FIR, EXT 1(1) & 1(2) are his signatures. 

7. During his cross examination he stated that the accused is his neigbour and he stays 

abit far. It was a dark night and there was no light and the lamp had enlightened the 

place  and cooking  was  on its  way.  He  didn’t  had any quarrel  with  the  accused 

person.  The  neighbours  are  MECHANIC  KHARIA  &  SAMANI  KHARIA.  No  one 

gathered there at night and there was a lot of noise. The police didn’t seize the dao 

& lathi. When he was returning from home he was having a dao & cycle. He didn’t  

have any quarrel with the accused and he had given his share to him and he also 

gave road to the accused person. He was in his courtyard and people used to come 

and go by that road and there is no boundary or fencing in his courtyard. He was 

assaulted by the accused and vice versa took place and the leg of the accused was 

swelling. 

8. PW2 in her evidence has deposed that the occurrence took place about one year ago 

and she was preparing meal at 7:00 p.m. The accused had claimed Rs. 10,000/- 

from her and when she said that she didn’t have Rs. 10,000/- and at that time the 

accused assaulted him with a JATIYA DAO on her  head and SIBARAJ came and 

assaulted her with a LATHI and the accused had assaulted her husband on his hand 

and she went to the doctor.

9. During  her  cross  examination  she  stated  that  the  police  didn’t  seize  any  blood 

stained clothes and the weapon used was a sharp weapon. There was no electricity 

but there was light of the lamp and she shouted and none came out. The occurrence 

was seen by SAMARI & MECHANIC. The accused had a quarrel with her husband and 

her children were there at home. There were pieces of bricks at her home. 

10. PW3 in his evidence has deposed that the occurrence took place about one year ago 

at 7:00 p.m. He came to home and heard that there was a fight and assault took 

place there. The accused RATAN had assaulted PUNA and his wife and he went to 

the place of occurrence and saw the injuries there and it was stated to him that 
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there was fight with Ratan and the police took Pune to the hospital and later the FIR 

was lodged.

11. During his cross examination he stated that there is a road infront of the house of 

PUNA and people use the road and there was a quarrel relating to it. The accused 

didn’t had any injury. He was at work and he didn’t saw the occurrence. The accused 

was to KELYDEN BAZZAR from that road.  

12. PW4 in his evidence has deposed that he didn’t saw who assaulted whom but he 

heard that there was a fight between the informant and the accused. 

13. During his cross examination he stated that he didn’t saw the occurrence and he 

heard about it. 

14. PW6 in his evidence has deposed that on 28/04/15 he was at the JAKHALA BANDHA 

PHC and on that  day he examined Rukmari  Kharia at  9:30 p.m. and during the 

examination  of  RUKAMANI KHARIA she  found alleged history  of  assault  by  hard 

object and on examination there is lacereated wound of size 3X2X1 cm on the left 

temporal region and he advised for CT SCAN of brain and referred to Nagaon BPCH 

and the rest of the treatment is not known to me. She was identified and escorted by 

HG: MUSTAFA AHMED and the ML REGSTN no. is 644 of 2015. He also examined 

PUNA  KHARIA  and  he  found  alleged  history  of  assault  by  hard  object  and  on 

examination he found tender and swelling on the left forearm and wrist. He advised 

X RAY and report was not given to him and the patient was identified and escorted 

by HG: MUSTAFA AHMED and registration no is 645/15, EXT 2 & EXT 3 are the 

medical reports & EXT 2(1) & 3(1) ARE HIS SIGNATURES. 

15. During his cross examination he stated that this kind of injury may be caused by 

falling on the hard substance or brick. This kind of injury can be caused by striking 

someone with a by cycle and on the injury on the hand can be there. 

16. PW7 in his evidence has deposed that on 1/05/15 he was at MISSA outpost and he 

got a message on that day from PUNA KHARIA and the case was send from the 

court for investigation and he was entrusted with the investigation and he came to 

the place of occurrence and he recorded the statements of the witnesses as well as 

that of the victim. The injured was send to the medical and he collected the medical  

report. He prepared a sketch map, recorded the statements of the witnesses and as  

the offences were bailable in nature he allowed the accused to go on bail and after 

completing  preliminary  investigation  he  handed  over  the  case  diary  to  the  I/C 

GAUTAM DAS and he  submitted  charge sheet  against  the accused  person u/sec 
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447,325,345,427 of IPC. EXT 4 IS THE SKECTH MAP, EXT 4(1) IS HIS SIGNATURE, 

EXT 5 IS THE CHARGE SHEET & EXT 5(1) IS THE SIGNATURE OF S.I. GAUTAM DAS 

& he submitted charge sheet against the accused person.

17. During his cross examination he stated that he didn’t recorded the statements of 

PUNA KHARIA,  BIRASA KHARIA and  BINDESHWAR KHARIA.  He  didn’t  seize  any 

weapon  or  lathi.  The  people  used  to  come  and  go  from the  campus  of  PUNA 

KHARIA. The road was closed by PUNA KHARIA through which people used to come 

and go. He didn’t seize any clothes of PUNA KHARIA & RUKMANI KHARIA. 

18. After the closure of PW’S evidence the defence side has examined as many as 6  

DW’S from their side.

19. DW1 in his evidence has deposed that on 28/04/15 the informant had closed the 

road and had put nails on the road. He pulled out the nails from there at 3:30 p.m.  

and at 8:00 p.m. when the accused came with his cycle the accused assaulted him 

on his head on the road towards his home. The informant had assaulted him with a 

lathi on his leg and the informant’s wife had cut him with a dao on his leg. The  

neighbours  came out  and  he  feel  down and  had  injury  on  his  finger  when  the 

informant attacked him and he had injury in his finger. The informant attacked him 

with a dao. He was in a drowsy situation and he was taken to the B.P. CIVIL hospital 

and then he came to Nagaon. He went to the Thana also. He was admitted for four  

days at the B.P. hospital. EXT A is the discharge certificate OF B.P. CIVIL HOSPITAL, 

EXT B IS THE X RAY REPORT OF B.P. CIVIL HOSPITAL. He also lodged a case after  

four days and the O/C told him that there was no compromise and the informant 

lodged another case.

20. During his cross examination he stated that his age is 34 years and in EXT A & EXT B 

it is written as 38 years. He didn’t submitted the copy of the FIR which he lodged at 

the THANA as EXT today. He is an accused in this case. 

21. DW2 in his evidence has deposed that he heard a noise at the road and when he 

came out the accused was thrown by the side of his house fencing and the accused 

was pulled with blood. He took RATAN to the hospital and the occurrence took place 

about 1 ½ years ago. He didn’t ask him who assaulted RATAN.

22. During his cross examination he stated that he didn’t know who assaulted him and 

he didn’t ask about it. He took him to the hospital. 

23. DW3 in his evidence has deposed that the occurrence took place on 28/04/15. The 

informant had grown betel nut trees on the road and they objected to it. He heard 
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that the accused RATAN was assaulted by PUNA when he was returning from market. 

The occurrence took place at 7:00 /7:30 P.M. He didn’t saw the assault. He met the 

accused at the hospital and the accused was having injury in his head & legs. 

24. During his  cross examination he stated that he didn’t  saw how the accused was 

injured. 

25. DW4 in her evidence has deposed that on 28/04/15 the informant and his wife had 

put nails on the road and her husband had pulled it  out and they assaulted her 

husband on his head, hands, legs with a dao and lathi. He was taken to the BAGAN 

hospital and later to NAGAON. 

26. During her cross examination she stated that she didn’t saw the occurrence and she 

heard about it and she went out.

27. DW5 & DW6 had stated the same version as has been stated by DW4. 

28. During the cross examination of DW5 & DW6 they have stated that both the DW’S 

didn’t know about the occurrence. 

I have heard the arguments of the learned ASST.PP & the learned defence  

counsel.

29. From the perusal  of  the evidence on record it  appears  that  the offence alleged 

against the accused is u/sec 447,345,325,427 of IPC.

30. Further, I would like to point it out that in order to bring out a case u/sec 447 of IPC 

the following ingredients are necessary to be fulfilled :

(a) The  accused  must  have  entered  into  or  upon  the  property  in  the  

possession of the informant/ another.

(b) The accused must have remained there unlawfully in order to commit  

an  offence  or  to  intimidate  or  insult  or  annoy  any  person  in  the  

possession of the property.

31. In this case, from the perusal of the evidence of PW’S it appears that the accused 

person must enter into the property of the informant and it must be in order to 

commit an offence. But in this case, where the occurrence took place couldn’t be 

made clear and it appears that there was an occurrence and whether it took place on 

the road or  in  the property of  the informant  couldn’t  be made clear  during the 

evidence of the PW’S. It has been admitted by PW1 as well as by the I/O that there  

was no fencing or specific boundary. It also appears that what was the property of 

the informant couldn’t be made clear in this case. Hence, in such a case it has been 
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apparent that the prosecution has failed to bring out the ingredients of section 447 

of IPC. But however, this court agrees on the view that there was an occurrence 

which took place on that day and it couldn’t be denied. 

32. Similarly, it appears on the perusal of the evidence of PW’S that the prosecution has 

failed to adduce any evidence in relation to section 345 & 427 of IPC and hence in 

such a case none of the PW’S have mentioned about it and the prosecution has been 

at a total failure to bring out any case u/sec 345 & 427 of IPC. 

33. Now, let me move ahead with the next issue which relates to section 325 of IPC. 

34. From the evidence of the PW’S it appears that there was an assault which took place 

on that day and it appears from the evidence of PW1, PW2, PW6 & PW7 and during 

the cross examination of the PW’S it appears that no such point could be drawn from 

the side of the defence so as to draw the ball in their favour. It is crystal clear that 

there was an occurrence and the informant and his wife was assaulted and they 

were injured. It appears from the evidence of PW6 i.e. THE MEDICAL OFFICER that 

his opinion was reserved and the medical officer had suggested for X RAY & CT 

SCAN but in this case this could be made out on close perusal of the EXT 2 & EXT 3. 

35. Further, I would like to point it out that during the cross examination of PW2 it has 

been admitted by PW2 that she was assaulted by a sharp object but there was an 

assault and this couldn’t be denied at all.

36. In this case, it also appears that whether the injury sustained was of grievous in 

nature  or  simple  couldn’t  be known as  the MEDICAL  OFFICER had  reserved  his 

opinion in this regard. But in this case, it appears from the evidence that the injuries  

were sustained by the informant and his  wife and it  has come to light  that  the 

prosecution has been at a failure to bring out the ingredients of section 325 of IPC. 

37. Finally in relation to the offence u/sec 325 of IPC which deals with grievous hurt. The 

following kinds of hurt only are designated as “grievous”:—

(First) — Emasculation.

(Secondly) —Permanent privation of the sight of either eye.

(Thirdly) — Permanent privation of the hearing of either ear,

(Fourthly) —Privation of any member or joint.

(Fifthly) — Destruction or permanent impairing of  the powers of  any member or  

joint.
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(Sixthly) — Permanent disfiguration of the head or face. 

(Seventhly) —Fracture or dislocation of a bone or tooth.

(Eighthly) —Any hurt which endangers life or which causes the sufferer to be during  

the space of twenty days in severe bodily pain,  or unable to follow his  ordinary  

pursuits.

38. From the evidence of the medical officer it has been clearly revealed that there were 

injuries which were sustained by the informant and his wife and there has been 

corroboration with the evidence of the other PW’s also. 

39. In this case, the I/O has submitted the charge sheet against the accused person 

u/sec 325 of IPC along with other offences but however in this case the opinion of 

the MEDICAL OFFICER was reserved but in  this  case it  doesn’t  appear that  the 

offence which has been committed by the accused was of grievous in nature. 

40. Further,  I  would like to point  it  out  that  after  the closure of  PW’S evidence the 

defence had examined 6 DW’S from their side and it appears that there was a fight/ 

assault which took place and this court agrees with the view that both parties had 

fought with each other and this couldn’t be denied at all. But in this case, during the 

examination in chief of the DW’S the defence counsel had failed to bring out the fact 

that the act of the accused which he had committed was out of a grave and sudden 

provocation  and  because  of  it  the  accused  did  such  act  and  the  accused  had 

assaulted  the  informant  and  his  wife  i.e.  PW2  and  it  was  an  act  which  was 

committed by the accused was an act  of  private defence.  In this  case, the said 

defence was lacking and it leads to another factor that the accused did it and the 

plea which has been raised couldn’t be proved. 

41. This court do agree with the view that the accused was injured in this case and it 

appears on the perusal of EXT A & EXT B but law doesn’t permit the accused to take  

law in his own hands unless it falls in the act of private defence. Further, from the 

evidence of PW7 i.e. the I/O it appears that the whole issue rose with regard to the 

closure of the road by the informant and it also finds it area within the evidence of 

DW’S also. 

42. In this case I am of the opinion that the injuries sustained by PW1 & PW2 are simple 

injuries and the accused person is liable to be convicted u/sec 323 of IPC instead of  

325 of IPC.

43. In the light of the above discussions it has been clearly proved that the accused 
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person is held guilty of the offence u/s 323 of IPC as the prosecution has proved the 

case against the accused person beyond reasonable doubt and as far as the offence 

u/s 447,345,427 of IPC the prosecution has failed to bring out the case against the 

accused person.

44. Now  let  me  consider  whether  the  accused  person  is  entitled  to  get  benefit  of  

probation in this case. From the perusal of the evidence on record it seems that the 

accused person had intention to do such act.

45. In the light of the growing crime rate in society & the social environment of the 

villages or in towns/ cities such crimes should not go unpunished.

46. Considering all the aspects, I decide that the accused person will not be  

released on Probation in light of the provisions of Probation of Offenders  

Act, 1960.

HEARING ON THE POINT OF SENTENCE

47. Now, I propose to pass appropriate sentence after hearing the convict. Heard the 

convict on the point of sentence. The accused person has prayed for mercy of the 

court being a poor & innocent person. I have heard the learned defence counsel and 

the learned Asst. P.P. The learned Asst. P.P has submitted that the accused person 

should  be  awarded  adequate  amount  of  punishment  and  the  learned  defence 

counsel had submitted that the court may be lenient on the accused person on the 

point of sentence as the accused person is having his family and future life. 

ORDER

As a result the accused person is hereby convicted of the offence leveled  

against him under section 323 of IPC. Having regard to the nature of the  

offence. Submission of the convict as well as the circumstances of the  

present case I do hereby sentence the convict U/S 323 of IPC to pay a  

fine  of  Rs.  700/-  (seven  hundred)  in  default  of  payment  of  fine  to  

undergo simple imprisonment of one month. As far as the offence u/s  

447,345,427 of IPC is concerned the prosecution has failed to prove it  

beyond reasonable doubt.

The amount of fine if realized be given to the victims/ injured of this case.

Let a copy of the judgment be given to the convict free of cost u/s 363 of  

CrPC.  

Make necessary entry in the JUDGMENT register.

Given  under  my  hand  and  the  seal  of  this  Court  on  this  31st day  of 
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October, 2015

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON 

APPENDIX:
WITNESSES FROM THE PROSECUTION SIDE:
PW1: PUNA KHARIA

PW2: RUKMI KHARIA

PW3: SANIKA KHARIA

PW4: SHIV KHARIA

PW6: Dr. NINMOY HAZARIKA, M/O

PW7: TAPAN BHAGWATI, I/O 

WITNESSES FROM THE DEFENCE SIDE:    
DW1:  RATAN NAYAK

DW2: GAJENDRA MALLIK

DW3: SHIV CHARAN NAYAK

DW4: PABITA NAYAK

DW5: SHIVA RAJ NAYAK

DW6: RAJESH NAYAK

PROSECUTION EXHIBITS  :    

A. EXT. 1 IS THE FIR

B. EXT 1(1),1(2) ARE THE SIGNATURES OF PW1

C. EXT 2 IS THE INJURY REPORT

D. EXT 2(1) IS THE SIGNATURE OF PW6

E. EXT 3 THE INJURY REPORT

F. EXT 3(1) IS THE SIGNATURE OF PW6

G. EXT 4 IS THE SKECTH MAP

H. EXT 4(1) IS THE SIGNATURE OF PW7

I. EXT 5 IS THE CHARGE SHEET

J. EXT 5(1) IS THE SIGNATURE OF S.I. GAUTAM DAS & PW7 can recognize it. 

DEFENCE EXHIBITS:    

EXT A IS THE DISCHARGE CERTIFICATE OF B.P. CIVIL HOSPITAL

EXT B IS THE X RAY REPORT OF B.P. CIVIL HOSPITAL

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON 
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