
IN THE COURT OF JUDICIAL MAGISTRATE 1  ST  CLASS

KALIABOR, NAGAON: ASSAM

PRC Case No 85 OF 2014

GR Case NO: 78 of 2014

U/ Sec 341,325,506/34 OF IPC

STATE OF ASSAM

.……… PROSECUTOR

-Vs.-

1. KAJIM UDDIN 

S/O: LATE SULMAN ALI

ADDRESS: NO.2 GARU MARA

P.S. SAMAGURI, DIST: NAGAON, ASSAM

2. MD. HAZARUL ALI

S/O: MD. HAZARAT ALI

ADDRESS: NO.2 GARU MARA

P.S. SAMAGURI, DIST: NAGAON, ASSAM

3. MD. NAZRUL ISLAM

S/O: MD. HAZARAT ALI

ADDRESS: NO.2 GARU MARA

P.S. SAMAGURI, DIST: NAGAON, ASSAM

.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

FOR THE STATE:  Mrs. HEMA P. BOR GOHAIN, LEARNED ASST.PP

FOR THE ACCUSED: Mr. B.K. DADHARA, LEARNED ADVOCATE

CHARGE FRAMED ON:   10/12/2014

EVIDENCE RECORDED ON: 11/02/15, 30/06/15, 30/09/15, 21/01/16, 17/03/16 & 26/04/16

ARGUMENT HEARD ON:  07/06/2016 & 21/06/2016 

JUDGMENT DELIVERED ON: 27/06/2016

JUDGMENT:

1. The genesis of this case had its roots with the lodging of First Information Report (in

short as F.I.R) wherein the informant has alleged that on 01/12/14 he was working

at the AVN Brick field at 10:47 am and on that day the accused persons didn’t work
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as per the instructions of the owner and if the accused persons wouldn’t work he

would have problem relating to the calculation and the accused will have problems

relating to payment. After this the accused person came and assaulted the informant

with a brick on his head as well as on his body and thereby caused grievous injury in

his body. He shouted and the persons of the locality came and saved him and the

accused persons threatened him that if will lodge case the accused person will kill

him. It has also been stated in the FIR that there was a delay and the delay was

caused due to some discussion which was to take place amongst the elder members

of the village and because of it there was a delay in the lodging of the FIR. 

2. In this case after receiving the F.I.R the O/C of SAMAGURI PS registered a case

bearing  SAMAGURI  PS  case  No.  30/2014  U/sec  341,325,506/34  of  IPC  and  ASI

JUGEN  BARUAH was  entrusted  for  investigation  &  finally  the  charge  sheet  was

submitted by S.I. B.C. NATH U/sec 341,325,506/34 of IPC. 

3. The accused person appeared and they were allowed to  go on bail  and as  per

provisions  of  sec  207  CrPC  the  documents  which  the  prosecution  relies  were

furnished  to  the  accused  persons.  After  hearing  both  sides  the  charges  u/sec

341,325,506/34 of  IPC were read over  and explained to the accused persons to

which they pleaded not guilty and claimed to be tried.

4. In this case the prosecution has examined as many as 6 Pws to prove this case. The

statement of the accused person is hereby recorded and the pleas of the accused

persons are of total denial. The defence doesn’t want to adduce any DW’S from their

side. 

5. After hearing the learned counsel of both sides and after perusal of the case record I

do hereby framed the following as point of determination.

POINT OF DETERMINATION

POINT OF DETERMINATION NO 1:

Whether  the accused  persons  after  having  common intention  had  wrongfully

restraint the informant at about 10:48 am  on 01/12/114  at the AVN BRICK

FIELD and thereby committed an offence punishable U/sec 341/34 of IPC?

POINT OF DETERMINATION NO 2:

Whether the accused persons after having common intention  had voluntarily

cause grievous hurt to the informant at about the same time and  place & on the

head & different parts of the body with the use of  a brick & caused injuries to
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him and thereby committed an offence punishable U/sec 325/34 of IPC ?

POINT FOR DETERMINATION NO.3:

Whether the accused persons after having common intention had threatened the

informant at the same time and place with dire consequences to kill  him and

thereby committed an offence punishable U/sec 506/34 of IPC?

Discussion, Decision and Reasons there on:

For the sake of convenience all the points are clubbed together:

6. PW 1 YUNUS ALI in his evidence has deposed that he is the informant of this case

and he knows the accused persons. He is working at the ABN BRICK FIELD as a

petition  writer  and  the  accused  persons  are  the  workers  there  and  they  were

required to pick up 20 bricks per worker and while doing work they pick up less than

20 bricks and because of it the owner had raised objection and he tried to make

them understand and the accused persons had used slang words against him and

the accused KAJIMUDDIN & NAJRUL had assaulted him with a lathi and HAJRUL had

assaulted him with a brick from the back side on his  head and he had thirteen

stitches and he was unconscious and because of it he lodged the case at the police

station. EXT 1 IS THE FIR & EXT 1(1) IS HIS SIGNATURE. EXT 1 IS THE FIR & EXT

1(1) IS HIS SIGNATURE.

7. During  his  cross  examination  he  stated  that  he  doesn’t  remember  the  date  of

occurrence  but  the  month  was  FEBRUARY.  He  lodged  the  FIR  on  the  date  of

occurrence. If it is said that the FIR was lodged after 7/8 days it would be wrong.

The owner of  AVN BRICK FIELD is  NANADA AGRAWALA and the MANAGER is  a

person from MUWAMARI and the petition writer is SANJIB. He informed the owner &

MANAGER that the accused used to pick less bricks as per requirement. The accused

persons were not thrown out of their jobs by the owner. He had injuries in his head

and blood came out and it also touched his clothes. He doesn’t know whether his

clothes which were in blood were seized by the police or not. There were 15 persons

in the brick field and they were namely HALAL, KASEM, RAMJAN, JAMAL, KUDDUSH

etc. The police had recorded his statement and the accused had also lodged a case

against him.

8. PW2 KUDDUSH ALI in his evidence has deposed that he heard that he knows the

informant and the accused person. There was quarrel between both parties on the

issue of carrying bricks.

9. During his cross examination he stated that he didn’t saw the occurrence.
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10. PW3 ALALUDDIN in his evidence has deposed that there was a contract to carry 20

bricks and the accused carried 18 bricks and when the informant stopped them there

was a quarrel.

11. The learned defence counsel had declined to cross examine PW3.

12. PW4 in  his  evidence  has  deposed  that  he  doesn’t  knew the  informant  and  the

accused persons. He doesn’t know anything about the occurrence. 

13. The learned defence counsel had declined to cross examine PW4.

14. PW5 ASI JUGEN BARUAH in his evidence has deposed that on 09/02/14 he was at

SIBASTAN PP and on that day he received an FIR from one YUNUS ALI and he made

GD entry and he recorded the statement of the informant as well as went to the

place of occurrence and on 01/02/14 and the medical examination was conducted

and he received the FIR on 09/02/14 and the GD entry no. is dated 01/02/14 and he

was entrusted to investigate and he recorded the statements of the witnesses and he

prepared the sketch map. He didn’t find the accused persons and they surrendered

on 12/02/14 and he recorded the statements and as the offences were bailable in

nature and he allowed the accused to go on bail and after completing preliminary

investigation he handed over the case diary to O/C B.C. NATH and he submitted

charge sheet against the accused persons u/sec 341,325,506/34 of IPC and he also

collected the medical report of the victim/injured. EXT 2 IS THE SKECTH MAP & EXT

2(1)  IS  HIS  SIGNATURE,  EXT  3  IS  THE  CHARGE  SHEET  &  EXT  3(1)  IS  THE

SIGNATURE OF O/C B.C. NATH & he can recognize it.

15. During his cross examination he stated that he received the FIR on 09/02/14 at the

SIBASTAN PP and the occurrence took place on 01/02/14 and in between 01/02/14

& 08/02/14 he didn’t get any FIR or information. The GD ENTRY number was send

to the medical and the GD ENTRY NO is 03 OF 01/02/14 and the case was registered

on 10/02/14. He had done the preliminary investigation and prepared the sketch

map,  recorded the statements  of  witnesses on 09/02/14.  He had conducted the

investigation on the basis of GD entry. The extract copy of the GD entry is not there

with the charge sheet. He didn’t seize any blood stained clothes in relation to this

case.

16. PW6 Dr. HEMANATA KUMAR BORAH in his evidence has deposed that on 01/02/14

he  was  at  SAMAGURI  PHC and  he  was  at  the  same  post  and  on  that  day  he

examined YUNUS ALI and during examination he found laceration over the oxipital

lobe and the size of injury was 2 ½ X ½  and I referred the patient to SAMAGURI
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hospital and the age of injury is less than 6 hours and the nature of injury is grievous

in nature and it was caused by a blunt object. EXT 4 IS THE MEDICAL REPORT &

EXT 4(1) IS HIS SIGNATURE.

17. During his cross examination he stated that there was no reference of GD entry no

and case no when he examined the patient. The victim who has been examined is

aged  36  years  and  sex  is  female  and  the  date  and  time of  examination  is  not

mentioned there. The ML register is maintained when they examine the patient and

the patient’s name is mentioned there as well as address. The ML registration no. is

not  mentioned  there.  He  is  not  confirmed  in  his  analysis  whether  the  injury  is

grievous or not. He didn’t submit any CT SCAN OR X RAY report of the patient. In his

opinion the injury is less than six hours and he had not scientifically examined it. The

HOME GUARD no. who came there is not mentioned there. 

I have heard the arguments of the learned ASST.PP & the learned defence

counsel.

18. It also appears that out of inadvertence from the side of the prosecution the EXT’S

has been marked and they are not in sequence and hence this court for the ends of

justice corrects it. 

19. From the perusal of the evidence of PW’S it appears that the offence which has been

leveled against the accused person is under sec 341,325,506/34 of IPC.

20. There are three important issues which are part of the point of determination. Now

let me move ahead with the 1st issue which deals with the offence u/s 341 of IPC and

the definition is provided u/s 339 of IPC.

 Section 339 of IPC lays down, “Whoever voluntarily obstructs any person so as to

prevent that person from proceeding in any direction in which that person has a

right to proceed, is said wrongfully to restrain that person.”

(Exception) —The obstruction of a private way over land or water which a person in

good faith believes himself to have a lawful right to obstruct, is not an offence within

the meaning of this section. 

20. The definition relating to wrongful restraint is provided U/sec 339 of IPC. In order to

consider an offence U/sec 339 of IPC (Penal Sec 341 of IPC) once needs to prove:-

(i) There much be voluntarily obstruction. 

(ii) The obstruction was to prevent any person from proceeding in any obstruction.

(iii)That the person obstructed had a right to proceed in that direction.

21.  In this case from the evidence of PW’s it has become crystal clear that there was no
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such voluntary obstruction of the informant. The voluntary obstruction must be with

an intention to prevent that the person from proceeding in the direction in which he

had a right to proceed. It is important to note here that in this case, none of the

PW’S  have  mentioned  that  the  accused  person  had  stopped  the  informant  and

whereby the informant was restrained in proceeding towards the direction in which

he had a right to proceed. Hence, it couldn’t be made out that the informant had a

right to proceed and hence the necessary ingredients of section 341 of IPC couldn’t

be made out. 

22. Now, let me move ahead with the third issue involved in this case i.e. related to

section 506 of IPC and in relation to it I would like to point it out that from the

evidence of PW’S none of the PW’S have mentioned about the fact that the accused

persons had threatened them and hence the prosecution has also been at failure to

bring out the necessary ingredients of section 506 of IPC. 

23. At this stage let me move ahead with the second issue involved in this case is with

regard to section 325 of IPC. 

24. In this case from the perusal of the evidence of the PW’S it appears that from the

evidence of PW1 that the accused person had subjected him to injury on his head

and this has been admitted by PW1 during his examination in chief as well as in his

cross examination. Further, this has also been supported by the evidence of M/O &

I/O who were examined as PW5 & PW6. 

25. In this case, it also appears that PW2,PW3 & PW4 had an idea and they heard about

the occurrence only and they didn’t had any idea as to how the occurrence took

place. Now, on close perusal of the evidence of PW1 it appears that he had admitted

that at the time of occurrence around 15 people gathered there and one of them

was KUDDUSH ALI who saw the occurrence.  But during the evidence of  PW2 it

appears that he didn’t had any idea about the occurrence and he had merely heard

about the quarrel. This thereby creates doubts as stated in the evidence of PW1 that

PW2 had seen the occurrence and PW2 had complete contradictory evidence to that

of PW1. 

26. It also appears that there is no corroboration with the evidence of the PW’S and it

also appears from the evidence of the PW’S that there has been a delay of eight

days in the lodging of the FIR. Further, it has also become apparent during the cross

examination of the I/O who was examined as PW5 that he didn’t receive any FIR

between  01/02/14  to  08/02/14  and  he  had  received  the  FIR  on 09/02/14.  This
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makes it clear and apparent that there has been a delay in the lodging of the FIR. 

27. Now let us have a glance at the evidentiary value of the F.I.R. It is not substantive

evidence and it is merely to set the criminal law in motion. It also important to note

that  the F.I.R should be lodged as soon as possible.  The object sustaining upon

prompt  lodging of  the report  to  the  police  is  to  obtaining  earlier  information  in

relation to the circumstances in which crime was committed.

28. The Hon'ble Supreme Court  in  BISHNU DEO Vs.  STATE OF ODISHA (1982)

CRILJ 493 wherein the Hon'ble  Supreme Court  has observed that  delay in  the

lodging  of  F.I.R  quite  often  results  in  embellishment  which  is  a  creature  of

afterthought  and  on  account  of  delay,  the  report  not  only  gets  bereft  of  the

advantage of  spontaneity,  but  danger creeps any of the introduction of coloured

version,  exaggerated account  or  concocted  story  as  a  result  of  deliberation  and

consultation & for this reasons, it is essential that delay in the lodging of F.I.R should

be satisfactorily explained.

29. In the case of  APREN JOSEPH VS STATE OF KERALA (1973) 3 SCC 114 the

Hon'ble Supreme Court has observed that the F.I.R which have better corroboration

value if it is recorded before there is time and opportunity to embellish or before the

informant's  memory  fails.  Undue  or  unreasonable  delay  in  the  lodging  of  F.I.R

inevitably  give  rights  to  suspicion  which put  the court  of  guard to  look  for  the

possible motive and explaining and consider its facts with trustworthy or other ways

of the prosecution version.

30.  Further, during the course of evidence it has come to light that PW1 had injuries on

the occipital lobe of the body and this has been stated by PW6 i.e. the M/O of this

case and during the cross examination of the M/O the M/O i.e. PW6 is not confirmed

in his analysis whether the injury is grievous or not. PW6 didn’t submit any CT SCAN

OR X RAY report of the patient and hence it is also clear and apparent that the

accused person might have sustained injuries in his occipital lobe but that needs to

be supported by medical documents. 

31. In this case, the M/O i.e. PW6 himself  has admitted that he didn’t had any idea

whether the injuries were grievous or simple. Now, if one closely peeps into section

320 of IPC which deals with the definition of grievous hurt it lays in clause six i.e.

PERMANENT DISFUGURATION OF HEAD OR FACE. In this case it has come to light

that there was injury on the occipital lobe but that couldn’t mean that the injuries

were of permanent nature and hence cannot be said that the injuries had led to
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permanent disfiguration of the head and hence the necessary ingredients of section

325 of IPC cannot be leveled against the accused persons. 

32. In  the  light  of  above  discussions  and  reasons  I  am  of  the  opinion  that  the

prosecution  has  failed  to  prove  the  case  against  the  accused  persons  beyond

reasonable  doubt  u/sec  341,325,506/34  of  IPC  and  hence  the  accused  persons

deserves to be acquitted of the charges leveled against them.

ORDER

In view of the above discussions and reasons mentioned above I am of the

opinion  that  the  prosecution  has  failed  to  prove  the  case  against  the

accused persons beyond reasonable doubt U/sec 341,325,506/34 of IPC

and hence they are hereby acquitted from this case and thereby set at

liberty.

Make necessary entry in the Judgment register.

Given under my hand and seal of this court on this the 27thday of JUNE,

2016 at KALIABOR COURT.  

JUDICIAL MAGISTRATE FIRST CLASS,

KALIABOR, NAGAON
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APPENDIX:

WITNESSES FROM THE PROSECUTION SIDE:

PW1: YUNUS ALI

PW2: KUDDUSH ALI

PW3: ALALUDDIN

PW4: GANESH TANTI

PW5: JUGEN BARUAH, I/O

PW6: Dr. HEMANTA KUMAR BORAH, M/O

WITNESSES FROM THE DEFENCE SIDE:    NIL

PROSECUTION EXHIBITS  :  

EXT 1 IS THE FIR

EXT 1(1) IS THE SIGNATURE OF PW1

EXT 2 IS THE SKECTH MAP

EXT 2(1) IS THE SIGNATURE OF PW5

EXT 3 IS THE CHARGE SHEET

EXT 3(1) IS THE SIGNATURE OF O/C B.C. NATH & PW5 can recognize it

EXT 4 IS THE MEDICAL REPORT

EXT 4(1) IS THE SIGNATURE OF PW6

DEFENCE EXHIBITS:     NIL

JUDICIAL MAGISTRATE FIRST CLASS,

  KALIABOR, NAGAON
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