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DISTRICT-NAGAON

   HIGH COURT FORM NO. (J) 2.
HEADING OF JUDGMENT IN ORIGINAL SUIT.

  IN THE COURT OF MUNSIFF AT KALIABOR, NAGAON

Present: PRANAB  SARMA, A.J.S.
(B.E, LL.M, MCA)
Munsiff , KALIABOR,NAGAON

Thursday, the 30th day of April,2015

       Title Suit Case No. 5(K) OF 2012

1. Md Hazarat Ali
s/o-late Isab Ali
resident of vill. No 3 Borghuli
mauza-Pubthoria
PS-Uluani,Dist.-Nagaon,Assam ………………: PLAINTIFF

      
  

                                                                                   
                                                            -Versus-

1. Md Idrish Ali
s/o- late Isab Ali
resident of vill. No 3 Borghuli
Mouza-Pubthoria
P.S-Uluani
Dist. Nagaon-Assam     ……………Principal Defendant

Proforma Defendants-

2. Md Kitab Ali
s/o-Lt Isab Ali

3. Sri Jit Bahadur Chetry
4. Sri Parasu ram Chetry

Both sons of late Kharga Bahadur Chetry
5. Smt Khargamaya Devi



w/o- Lt Hasta bahadur Chetry

6. Smt Dilliram Chetry
7. Sri Eg Bahadur Chetry
8. Sri Thool Bhai Chetry
9. Sri Jog Bahadur Chetry
All sons of late Hasta Bahadur Chetry
Residence of vill. No 3 Borghuli,
Mouza-Pubthoria
PS- Uluani
Dist.Nagaon 

This suit/case coming on for final hearing on 17-04-2015  in the 
presence of:

Sri SK Paul: Advocate for the plaintiff(s).
Sri JM Hazarika

And

Sri Jiten Sundi: Advocate for the defendant(s).
Sri Beni Tanti Sundi

And having stood for consideration to this day, the court delivered the 
following judgment.



   JUDGMENT

1. This is a suit for declaration of right, title ,interest, confirmation of 

possession and permanent injunction and also for  issue of precept. The 

suit proceeded ex-parte against proforma defendants.

PLAINTIFFS CASE IN BRIEF

2. The plaintiff”s case in brief is that a plot of land measuring 4 Bighas, 

13 lechas out of 9 bighas 3 kathas 3 lechas covered by dag nos 116 and 

136 of PP No 45 of Kissam No 3 Borghuli,Mouza Pubthoria, in the district of 

Nagaon is the subject matter of the suit.

3. One Kharga Bahadur (since deceased ) was the sole pattadar and 

possessor of the entire land of the suit . on the death of kharga Bahadur 

,the entire land of the  suit patta devolved upon his sons namely: Hasta 

bahadur Chetry (since deceased) Jit Bahadur Chetry and Parasuram Chetry 

who got their names mutated in the land revenue record of the suit patta 

in respect of the entire dags by right of inheritance and possession inn 

place of their deceased father Khaga Bahadur.

4.     While Hasta bahadur Chetry (since deceased) Jit Bahadur Chetry and 

Parasuram Chetry  were enjoying possession of the entire land of the suit 

patta and being in need of money they gave proposal for selling the suit 

land  in  the  schedule  A  to  the  plaint  to  the  plaintiff  who accepted  the 

proposal so offered by the owner of the land and accordingly on 31-07-

2000  the  proforma  defendant  no  3  and  4  and  the  predecessor  of  of 

proforma defendant  nos  5 and 9 having received from the plaintiff  the 

consideration sold the land in the schedule of the deed No 340/2000 which 

was  executed  and  registered  by  the  vendors  and  after  execution  and 

registration  of  the  sale  deed  the  aforesaid  vendors  had  delivered 

possession  of  the  sold  land  described  in  the  schedule  of  the  deed  No 

340/2000on the same day to the plaintiff.



5 By virtue of the deed No 340/2000the plaintiff  became the owner 

and possessor of the land in the schedule of the Deed in reference and he 

has been enjoying possession of the land in his own right and title and he 

got his name mutated in respect of the purchased land in the land revenue 

record  in  place  of  the  vendors  by  right  of  purchase  and  possession. 

Subsequently, on 13-11-2001 having paid consideration to Hasta bahadur 

Chetry (since deceased) Jit  Bahadur Chetry and Parasuram Chetry , the 

plaintiff  purchased  the  land  described  in  the  schedule  of  the  deed  no 

371/2001 which was executed and registered  by the aforesaid vendors 

and  after  execution  and  registration  of  the  sale  deed  No  371/2001  in 

favour  of  the  plaintiff,  the  vendors  on  the  same  day  had  delivered 

possession  of  the  sold  land,  which is  the  part  of  the  suit  land,  to  the 

plaintiff became the owner and possessor of the land in the schedule of 

the Deed in reference and he has been enjoying ,possession of the land 

since the date of purchase in his own right and title and accordingly the 

plaintiff got his name mutated in respect of the purchased land in the land 

revenue  record  of  the  suit  patta  in  place  of   the  vendors  by  right  of 

purchase and possession in view of the order dated 19-11-2001.

To have a separate patta the plaintiff filed before the ld Circle officer the 

perfect partition case , but the principal defendant mischievously denies 

the right, title and possession of the plaintiff over the suit land and has 

given threat to grab the part of the suit land by dispossessing the plaintiff 

there from. So the plaintiff is compelled to file the suit for declaration of 

right, title, interest and confirmation of possession of the plaintiff over the 

suit  land  in  the  schedule  “  A”  to  the  plaint  for  effecting  partition,  for 

permanent injunction and also for issue of precept.

DEFENDANTS CASE IN BRIEF

6. The defendants contested the suit by filing written statements in law 

and facts. The defendants with the plea of maintainability, valuation, cause 

of action,  limitation,  etc denied entire averments and allegations in the 

plaint save and except those which are specifically admitted in the written 

statements. The defendants further contended that the suit is bad for non 



joinder of party. The name of Md Ibrahim Ali is mutated in dag No 116 vide 

Order dated 12/05/10 who purchased the land from Md Hazarat Ali  the 

plaintiff  and has not  impleded as party in the suit.  It  is  seen from the 

record that the plaintiff’s name is mutated in  the land measuring 3 bigha 

2 katha 8 lechas in both the dags of PP No 45 vide order dated 18/10/2000. 

It is not clear from the averments of the plaint as to what portions of land 

was purchased by the plaintiff from each dags i.e. the dags No 116 and 

136 of PP No 45 vide Sale Deed No 340/2000

Also it is seen from the record that the plaintiff’s name was mutated in the 

land measuring 3 katha 5 lechas only in dag no 116 vide order dated 19-

11-01. Later on this land was sold by him to Ibrahim Ali . Now as per record 

the said land is not own and possess by the plaintiff as stated by him. The 

plaintiff is not entitled to enjoy a separate patta as stated by him without 

confirming the area and dags legally entitled by him own vide registered 

Sale Deeds No 340/2000 and 371/2001 as averred by the plaintiff.

The defendant own and possessed the land which he lawfully purchased 

from the vendor. The defendant never objected the plaintiff to possess the 

suit  land  as  alleged  by  the  plaintiff.  The  defendant  never  tried  to 

dispossess the plaintiff from the suit land as alleged by the plaintiff. As the 

defendant is lawful owner of the land measuring 5 bighas3 kathas and 5 

lechas under dag no 116 of PP No 45 situated at no 3 Borghuli  kissam 

under Pubthoria mouza which is legally purchased from the vendor, the 

plaintiff has no right to mutate his name in the portion of land of dag no 

116 which portion belongs to the defendant.

The defendant purchased the land measuring 1 bigha from his brother Md 

Kitab Ali vide Regd Sale deed No 1696 on the year 2008 which land was 

purchased  by  Md  Kitab  Aliin  the  year  2001  vide  Regd  sale  deed  No 

370/2001  and  land  measuring  4  bighas  3  kathas  5  lechas  from  the 

vendors. Thus the defendant is entitled to own and possess the total land 



measuring 5 bighas, 3 kathas 5 lechas of dag No 116 only of PP No 45 and 

he is peacefully owning and possessing the same.

In view of the above facts and circumstances the Plaintiff’s suit is liable to 

be dismissed with cost along with compensatory cost of Rs 3000.

7. *Upon the pleadings and after hearing both the parties and also the 

documents submitted, the following issues are framed:

(i) Whether the plaintiff has  cause of action for filing the suit?

(ii) Whether the suit is bad for non joinder of necessary party?

(iii) What is the exact measure of land purchased by plaintiff from 

each dag i.e dag No 116 and dag no 136 of PP no 45 vide sale deed 

no 340/2000?

(iv) Whether the plaintiff has right , title and interest over the suit 

land?

(v) To what  other reliefs  the plaintiff is entitled to ?

5.       The  plaintiff  side  in  order  to  prove  its  case  examined  five 

witnesses and also    exhibited some documents . Also, defendant side 

examined three witnesses and exhibited some documents. Both sides 

cross  examined  each  other’s  witness.  I  have  heard  arguments 

forwarded by the learned counsel of both sides.

6.   Discussions and Decisions 

ISSUE NO.1: Whether the plaintiff  has  cause of action for 

filing the suit?

Upon perusal of  the pleadings of both parties,  it  is derived 

that certain facts are  averred in the plaint, which are denied 

in  the  written  statement  and  both  sides  have  adduced 

evidence  on  the   averments  in  their  respective  pleadings. 

Therefore, the Court is of the considered opinion that there is 

cause of action for the suit.



ISSUE NO.  2: Whether  the  suit  is  bad  for  non  joinder  of 

necessary party?

The Defendants in their written statement have averred that 

the suit is bad for non joinder of necessary parties  as the 

name of Md Ibrahim Ali, s/o-Md Hazarat ,the co-pattadar has 

not been impleaded in the suit. The defendant stated in their 

Written statement that the name of Md Ibrahim Ali is mutated 

in dag no 116 vide order dated 12-05-10 who purchased the 

land  from  Hazarat  Ali  ,the  plaintiff  and  has  not  been 

impleaded as party in the suit. Defendant relied on AIR 1994 

Andhra Preadesh 87 where it is held that  if necessary party 

is not impleaded in a suit  or an appeal ,  it  will  have to be 

dismissed on that ground. Also in AIR 1994 Gauhati 110  , it 

is held that  if in a suit a necessary party is  not added the 

suit shall be dismissed for the reasons of non-joinder or mis-

joinder  of  the  parties  because  no  effective  order  can  be 

passed  and  consequently  no  relief  can  be  granted  to  the 

parties on record .

To discuss and determine the present issue regarding joinder 

of necessary parties, reliance can also be had upon Deputy 

Commissioner of Hardoi v. Rama Krishna AIR 1953 SC 

521 where – in- amongst others it has been discussed 

that “ Although there is no definite test to be applied in this 

connection  ,  the  tests  that  have  been  laid  down  are  as 

follows:

** There has to be a right of relief against such a party in 

respect of the matters involved in the suit.

** The court must not be in a position to pass an effective 

decree in the absence of such a party.



The presence of opposing parties is one of the essential 

requirements  of  any  civil  suit.  But  all  parties  are  not 

necessary  for  the  suit  to  be  adjudicated  upon.  Therefore, 

necessary and non-necessary parties have to be distinguished 

between. Necessary  parties are  those  parties  from  whom 

relief is claimed. Non necessary parties  are those parties who 

may be party to the suit , but from whom no relief has been 

claimed.  In the absence of necessary parties, the court may 

dismissed the suit. The underlying logic is that the burden of 

proving relief should rest upon all the defendants. Since civil 

law deals with only those rights that are private in nature, 

legal action for enforcing the same can be initiated only by he 

whose  civil  rights  have  been  violated.  Thus  there  has  a 

plaintiff in civil suits. The plaintiff would demand relief from 

the person who has violated his civil rights, the defendant.

Now  under  the  circumstances  of  the  case  and 

considering  the  principles  as  underlined  in  the  aforesaid 

authorities it  can be held that if  Ibrahim Ali  is a necessary 

party  and  plaintiff  did  not  implede  his  name in  the  plaint 

,defendant should have made his as witness. But the in list of 

witnesses furnished by the defendants ,his name is  not there. 

Defendants submitted that Ibrahim’s name is mutated in dag 

no 116 vide order dated 12-05-10. In this regard plaintiff side 

relied  on  (2014)5  Gauhati  Law  Reporters  751  ;  2007 

(2)GLT 399; (2012)5 Gauhati Law Reporters 751 ; 2007 

(2)GLT 399; (2014)5 Gauhati Law Reporters 416 where it 

is held that mutation entries do not convey or extinguish any 

title  and those entries are relevant only for the purpose of 

collection of land revenue. Hence in my opinion there would 

be no prejudice and creates no difficulties in adjudication of 

the suit if Ibrahim Ali is not made a necessary party.

Therefore,  the  Court  is  of  considered  opinion  that  the  suit 

does not  become bad for non joinder of necessary parties 

and therefore this issue is decided in the negative.



ISSUE NO.3 : What is the exact measure of land purchased 

by plaintiff from each dag i.e dag No 116 and dag no 136 of 

PP no 45 vide sale deed no 340/2000?

In this regard pw1 in his evidence – in-affidavit  stated 

that while Hasta bahadur Chetry (since deceased) Jit Bahadur 

Chetry and Parasuram Chetry  were enjoying possession of 

the entire land of the suit patta and being in need of money 

they gave proposal for selling the suit land in the schedule A 

to  the plaint  to  the plaintiff  who accepted the proposal  so 

offered by the owner of the land and accordingly on 31-07-

2000 the proforma defendant no 3 and 4 and the predecessor 

of  proforma defendant nos 5 and 9 having received from the 

plaintiff the consideration sold the land in the schedule of the 

deed No 340/2000 which was executed and registered by the 

vendors and after execution and registration of the sale deed 

the aforesaid vendors had delivered possession of  the sold 

land described in the schedule of the deed No 340/2000 on 

the same day to the plaintiff.

By virtue of the deed No 340/2000 the plaintiff became 

the owner and possessor of the land in the schedule of the 

deed in reference and he has been enjoying possession of the 

land in his own right and title and got his name mutated in 

respect of the purchased land in the land revenue record in 

place of the vendors by right of purchase and possession .

In  his  cross  examination pw1 stated  that  how much 

land he had purchased from dag no 116 and 136 separately 

were not mentioned in the sale deed no 340/2000. Pw2 also 

repeated the same thing in his cross examination. Pw4 the 

deed writer said that there is no mention about What is the 

exact measure of land purchased by plaintiff from each dag.

Seen the Ext. 2 which is the original deed No 340 dted 

31-07-2000 in favour of Md Hazarat Ali executed by Sri Hasta 

Bahadur  Chetry  and  others  .  In  the  exhibits  there  is  no 



mention about What is the exact measure of land purchased 

by plaintiff from each dag i.e dag No 116 and dag no 136 of 

PP no 45. But the total measure of land purchased in the said 

dag nos are mentioned i.e. 3 bighas 2 kathas and 8 lechas of 

land along with its boundaries.

ISSUE  No.  4: Whether  the  plaintiff  has  right  ,  title  and 

interest over the suit land?

ISSUE No.5 :To what  other reliefs  the plaintiff is entitled to ?

For better appreciation of evidence these two issues are taken 

up for discussion together.

Pw1  is  the  plaintiff  in  the  instant  suit.  In  his  evidence  in 

affidavit he deposed that a plot of land measuring 4 Bighas, 

13 lechas out of 9 bighas 3 kathas 3 lechas covered by dag 

nos 116 and 136 of PP No 45 of Kissam No 3 Borghuli,Mouza 

Pubthoria, in the district of Nagaon is the subject matter of 

the suit.

One Kharga Bahadur (since deceased ) was the sole pattadar 

and possessor of the entire land of the suit . on the death of 

kharga Bahadur ,the entire land of the  suit patta devolved 

upon his sons namely: Hasta bahadur Chetry (since deceased) 

Jit Bahadur Chetry and Parasuram Chetry who got their names 

mutated  in  the  land  revenue  record  of  the  suit  patta  in 

respect  of  the  entire  dags  by  right  of  inheritance  and 

possession inn place of their deceased father Khaga Bahadur.

    while  Hasta  bahadur  Chetry  (since  deceased)  Jit 

Bahadur  Chetry  and  Parasuram  Chetry   were  enjoying 

possession of the entire land of the suit patta and being in 

need of money they gave proposal for selling the suit land in 

the schedule A to the plaint to the plaintiff who accepted the 

proposal so offered by the owner of the land and accordingly 



on 31-07-2000 the proforma defendant no 3 and 4 and the 

predecessor  of  of  proforma defendant  nos  5  and  9  having 

received from the plaintiff the consideration sold the land in 

the schedule of the deed No 340/2000 which was executed 

and  registered  by  the  vendors  and  after  execution  and 

registration  of  the  sale  deed  the  aforesaid  vendors  had 

delivered  possession  of  the  sold  land  described  in  the 

schedule of  the deed No 340/2000on the same day to the 

plaintiff.

By virtue of the deed No 340/2000 the plaintiff became 

the owner and possessor of the land in the schedule of the 

deed in reference and he has been enjoying possession of the 

land in his own right and title and got his name mutated in 

respect of the purchased land in the land revenue record in 

place of the vendors by right of purchase and possession , 

subsequently on 13-11-2001 having paid consideration to (1) 

Hasta  Bahadur  Chetry  (since  deceased),  (2)  Jit  Bahadur 

Chetry (3) Sri  Parasuram Chetry the plaintiff  purchased the 

land  described  in  the  schedule  of  the  Deed  No  371/2001 

which  was  executed  and  registered  of  the  Sale  Deed  No 

371/2001 in favour of the plaintiff, the vendor on the same 

day had delivered possession of the sold land, which is the 

part of the suit land, to the plaintiff. Accordingly the plaintiff 

got  his  name  mutated  in  resuit  land,  to  the  plaintiff. 

Accordingly the plaintiff got his name mutated in respect of 

the purchased land  in the land revenue record of the suit 

patta  in  place  of  the  vendors  by  right  of  purchase  and 

possession in view of the order dated 19-11-2001.

Seen the Ext. 1-Certified copy of Jamabandi of 1968 /69 

for the land covered by dag no 116 and 136 of PP No 45 of 

Kissam No -3 Borghuli Mouza- Pub thoria;



 Ext.2-Original deed No 340 dated 31/07/2000 in favour 

of Md Hazarat Ali executed by Sri Hasta Bahadur Chetry and 

others ;

 Ext.3-Original deed No 371 dated 13-11-01 in favour of 

Md Hazarat  Ali  executed by Sri  Hasta  Bahadur  Chetry  and 

others;

 Vide ext 1. plaintiff got his name mutated in respect of 

the purchased land.

Also Ext 2 and Ext 3 are proved by adducing evidence of pw4 

–Uma Saikia and pw5-Naren Mahanta ,the Deed writers.

Pw3-Jit Bahadur Chetry, one of the witness in sale deed No-

340/2000 and 371/2001 who deposed in favour of plaintiff.

In  this  respect  ,dw1,Idrish  Ali  ,  the  principal  defendant 

deposed in evidence in affidavit that plaintiff had not implede 

Ibrahim Ali as defendant though his name has been mutated 

by  order  dated  12-05-2010  .Also  on  19-11-2001  plaintiff’s 

name has been mutated in respect of PP No 45, dag No 116 

for land measuring 3 kathas, 5 lechas . In this respect plaintiff 

relied  on  (2014)5  Gauhati  Law  Reporters  751  ;  2007 

(2)GLT 399; (2012)5 Gauhati Law Reporters 751 ; 2007 

(2)GLT 399; (2014)5 Gauhati Law Reporters 416 where it 

is held that mutation entries do not convey or extinguish any 

title  and those entries are relevant only for the purpose of 

collection of land revenue.

He  also  deposed  that  principal  defendant  purchased  land 

measuring 5 bighas,3 kathas, and 5 lechas of PP No 45 and 

dag No 116 and till then he enjoyed the right ,title ,interest of 

that land.

Dw1 deposed that he purchased i bigha land from pattadar 

No 6 Kitab Ali vide regd deed No 1696. Before that defendant 



(principal) purchased land measuring 4 bighas,3 kathas and 5 

lechas of land and made over possession on that land.

Defendant also deposed that has land in the north side of the 

suit land of plaintiff (schedule A)by way of purchase and has 

no relation on the land that purchased by plaintiff .

Seen Ext.”Ka”registered deed 370/2001

Ext.”kha”, registered deed No 171/02

Ext.”ga”,certified  copy  of  Jamabandi  of  PP  No  45,  dag  No 

116,136.

Ext. “ gha” revenue receipt.

Dw2, Lok Bahadur Chetry deposed in his examination in cross 

examination that he has no knowledge about the measure of 

land that contains in dag nos 116 and 136 of PP 45.

Dw 3, the govt. Gaonburha deposed in examination in cross 

that the land of the dag nos 116 and 136 under PP No 45 lies 

together.

It  appears  from all  documents  exhibited  in the record and 

after perusal  of  all  the evidence of both sides that plaintiff 

purchased  the  suit  land  vide  sale  deed  No  340/2000  and 

371/2001 and after that he has mutated his name vide order 

dated 19-11-2001. Ext 1,2 & 3 have supported this.

On the other hand , defendant purchased land subsequent to 

the  plaintiff.  Ext  “Kha”  has  supported  this.  Also,  Dw1,  the 

principal defendant in his evidence on affidavit stated that 

has land in the north side of the suit land of plaintiff (schedule 

A)by way of purchase and has no relation on the land that 

purchased by plaintiff.

Thus this issues are decided in favour of plaintiff. 



ORDER

In the result the suit is decreed with cost. Decree is passed to the 

following effect::

1) Plaintiff’s  right,  title  and  interest  over  the  suit  land  in  the 

schedule A to the plaint are declared.

2) The plaintiff is given  confirmation of possession over the suit 

land in  the schedule A to the plaint.

3) Permanent  injunction  is  granted  restraining  the  defendants 

from disturbing interfering with possession of the plaintiff over the 

suit land in the schedule A to the plaint.

4) Commission is issued to effect partition of the  suit property?

5) Issue precept  to  the revenue authority  to  issue a separate 

patta in respect of the suit land in the schedule A of the plaint 

Prepare decree accordingly.

Given under my hand and seal of this court on the …30thday 

of April 2015 at Kalibor.



APPENDIX

PLAINTIFF’S WITNESS

1. P.W.1 – Md. Hazarat Ali

2. P.W.2 – Md. Abdul Halim

3. P.W.3 –Jeet Bahadur Chetry

4. P.W.4 –Uma Saikia

5. P.w.5 –Naren Mahanta

PLAINTIFF’S Documents

Ext. 1- Certified copy of  Jamabandi  of  1968 /69 for  the land 

covered by dag no 116 and 136 of PP No 45 of  Kissam No -3 Borghuli 

Mouza- Pub thoria;

Ext.2- Original  deed  No  340  dated  31/07/2000  in  favour  of  Md 

Hazarat Ali executed by Sri Hasta Bahadur Chetry and others ;

Ext.3- Original deed No 371 dated 13-11-01 in favour of Md Hazarat 

Ali executed by Sri Hasta Bahadur Chetry and others

DEFENDANTS WITNESS

1. D.W.1 – Md. Idrish Ali

2. D.W.2 --Sri Lok Bahadur Chetry

3. D.W.3 –Abdul MAzid

DEFENDANT’S Documents

1. Ext.”Ka”registered deed 370/2001

2. Ext.”kha”, registered deed No 171/02

3. Ext.”ga”,certified  copy  of  Jamabandi  of  PP  No  45,  dag  No 

116,136.

4. Ext. “ gha” revenue receipt.

Court’s witness : NIL

Court’s documents : NIL



      

           


