
(u/s 279/427/304A IPC)

The State
v.

1) Md Zakir Hussain,
s/o-Md Abdul Gafur,
Telia Chapori ,
RupahihatNagaon
2) Sri Jitumoni Bora,
s/o-Dimeswar Bora,
Dolonghat,Nagaon

Date of Evidence    :06-08-15,10-02-16,30-04-16,
Date of Argument  :18-05-16

                                          Date of Judgment   :30-05-16

                              

       For the State :Mr. Kumud Ch Sarma, ld App
                                   For the Accused : Gajen Saikia, ld def

JUDGMENT OF THE CASE No. GR 390/12

PRESENT : SRI PRANAB SARMA,AJS
SUB-DIVISIONAL JUDICIAL MAGISTRATE

KALIABOR,NAGAON

ADVOCATEs APPEARED :     



JUDGMENT

The brief fact leading to the prosecution of above named accused person 
is that on 09-09-2011 @ 05-30 pm in the evening the informant’s brother Mokshidul  
Islam coming from Bhogamukh hired an Auto bearing No As 02 E 4972 and when it  
reached Kawaimari ; another Tempo bearing No As 02 E 6627 coming from opposite site 
met an accident with the previous one by head on collision. The accused persons drive 
the vehicle No As 02 E 4972 and As 02 E 6627 so rash and negligently and met the  
accident  causing serious injuries to Mokshidul Islam. The injured  succumbed to his 
injuries at Hospital. Hence the case.
 

An F.I.R was lodged at Rupahihat Police Station. Seen the F.I.R   A case 
was registered by Police and after investigation police submitted charge Sheet  u/s 
279/427/304A of I.P.C by investigating officer.

The accused person, in response to the process issued to him, appeared 
before  the  court.  Particulars  of  offences  u/s  279/427/304A IPC read  over  and 
explained  to the accused to which he pleaded not guilty and claimed to be tried, after 
copies were handed over and hearing both sides .

The prosecution side has examined three witnesses in support of its case. 
The accused are examined u/s 313 CrPC. The defense case is total denial and adduced 
no witness on their behalf. Heard arguments of both sides.

In in in 

Whether on  09-09-2011 @ 05-30 both the accused drives the vehicle No No As 
02 E 4972 and As 02 E 6627  so rash and negligently and met an accident at Kawaimari?

Where the accused  persons ,  causing  serious  injuries  to  Mokshidul  Islam by 
doing rash and negligent driving? And the injured  succumbed to his injuries at Hospital. 

Whether there is any mischief caused by the accused by such rash and negligent 
driving?

To arrive at a just decision on the points referred above, let the evidence 
on the record be examined. The prosecution side, to establish the culpability of the 
accused, witnesses has to be examined :

THE POINTS FOR DETERMINATIONS

DECISION AND REASONS THEREOF



I have gone through the same carefully.

In examination-in-chief, the pw1, Saiful Islam ,  stated that on that day 
he was also coming from Bhogamukh with his brother Muksidul, the victim. When the 
Tempo where they were sitting reached Kawaimari, another tempo was reached the 
same point from opposite side. To avoid collision the  first tempo make a turn , fell on 
the  big hole which was on the road, met collision with the other Tempo  and the victim 
hit the ceiling of the Tempo and sustained injury. The victim was brought to the hospital  
and declared dead , 

Pw2, Rafiqul  Islam ,  stated that he was a passenger of victim Tempo. On that day 
another luggage carrying Tempo coming from another side hit the passenger Tempo 
and the accident happened. The victim Moksidul fell down and sustained injury.

Pw3,Abdul Motalib, stated that 4 years back an accident took place near the Kawaimari 
centre. One Tempo going towards Magurmari and another tempo coming from opposite 
side met an accident and a boy named Moksidul has died on that accident.
 

Upon careful consideration of the materials on record and oral testimony 
of the pws, it appears that out of three witnesses only two were present at the time of  
accident. Both were eye witnesses.

Pw1 stated  that  due  to  rash  and  negligent  driving  of  both  the  Tempo drivers  the 
accident happened.  It is a rear case where accident took place due to fault of two 
drivers of two different vehicles. Pw1 also stated that there was a big hole on the road 
where the accident taken place. Pw1 stated that to avoid the head on collision with the 
other tempo coming from opposite side the passenger tempo make a turn and fell on 
the hole. The victim was a boy , sitting near the door, fell down and injured. 

Pw2, statement was straight. According to him two tempos coming from opposite sides , 
hit  head on collision, victim fell down and injured. 

Both witnesses could not say the speeds of the vehicle, also the position of the vehicle  
at the point of accident. Which vehicle was on right side and which was not. 

From the above two evidences it  is  difficult  to find  an inference to prove rash and 
negligence. Prosecution could have made witness the other passengers also.
 
Section 279 describes that whoever drives any vehicle ,or rides , on any public way in a  
manner so rash or negligent as to endanger human life ,or to be likely to cause hurt or  
injury to any other person , shall be punished.

Section 304AIPC states that whoever causes death of any person by doing any rash or  
negligent act not amounting to culpable homicide , shall be punished.



In the instant case the motor vehicle  was driving so rash and negligently on a public 
way  and caused endanger to human life , the victim caused death which is clear from 
the evidences on record and medical report.

But Prosecution totally failed to establish the ingredients of rash and negligence due to 
lack  of  witnesses.  Also  ,  the witnesses  never  said  about  damages.  As  a  result  the 
charges u/s 279/427/304A IPC are not attracted against the accused.
 
                                                  

ORDER

  In view of the foregoing discussions and evidence 
on record, the accused persons  1) Md Zakir Hussain, 2) Sri Jitumoni Bora, are 
therefore acquitted of the charge u/s 279/427/304A IPC and set at liberty forthwith. 
Bail bond shall extend up to six months from today. 

                    Dictated under the seal of the court and bearing my signature this on 30-
05-16

(PRANAB SARMA, AJS)
Sub-Divisional Judicial Magistrate,
Kaliabor,Nagaon

 



  
Appendix

Prosecution witnesses:

Pw1 Saiful Islam
Pw2 Rafiqul Islam
Pw3 Abdul Motalib

Defence witness

None

Exhibits

none


