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JUDGMENT

The prosecution case as stated in the F.I. R  dated 13.11.10, is that on 
12.11.10 at night some unknown theft stole away the informant’s motorcycle 
bearing Registration Number AS02/A-4763, from his verandah. A case was 
registered at Rupahihat P.S U/S 379 of IPC subsequent to the lodging of the 
FIR  and  upon  completion  of  investigation   Police  report  was  submitted 
against the accused,  Megha Das and Shyamal Mallick  U/S 380/34 IPC. 
Exhibit  1  is  the  FIR and Exhibit  1(1)  is  the  signature  of  the  informant, 
Tarun Kumar Mandal.Vide Order dated 14.6.13, case was filed against the 
accused, Shyamal Mallick. 
                 

On appearance, the accused was handed over copy of the chargesheet 
and other relevant documents. Upon perusal of the case record , prima case 
against the accused U/S 380/34 of I. P.C was found. Contents of offences 
under the aforestated penal provisions were read over and explained to the 
accused to which he pleaded not guilty and claimed trial.
       
On the Prosecution side, five witnesses were examined:
              

Statement  of  accused  under  Section  313  CrPC   was  recorded.No 
evidence  was  adduced on the  defence  side.  Perused  the  case  record  and 
heard learned counsels on both sides.

(i) Whether  the  accused , Megha Das in pursuance of common intention 
with the other accused, dishonestly and without the knowledge and 
consent of the owner, took away the informant’s motorcycle from 
his verandah in order to such taking?

THE POINTS FOR DETERMINATION



I have perused the testimony of  the PW.PW1, Tarun Kumar Mandal, 
deposed  that   his  Bajaj  Boxer  motorcycle  got  stolen   from  his 
verandah.Later,  the  motorcycle  was  recovered  along  with  the  thief  at 
Tinsukia. Exhibit 2 is the Seizure List and Exhibit 2(1) is the signature of 
Tarun Kumar Mandal.Exhibit 3 is the zimma nama and Exhibit 3(1) is the 
signature of Tarun Kumar Mandal. Exhibit 4 is  another zimma nama and 
Exhibit  3(1)  is  the  signature  of  Tarun  Kumar  Mandal.In  his  cross 
examination,  PW1  deposed  that  he  did  not  know  who  had  stolen  the 
motorcycle from his house.He knew the accused persons from before.
PW2, Upen Mandal , PW3, Dilip Mandal  are hearsay witnesses.
PW4, Saptami Mandal, deposed that in the year 2011, at around 2-2.30 am, 
their  Bajaj  Boxer  motorcycle  got  stolen.  Later,  the  motorcycle  was 
recovered along with the thief at Kakopathat Police station.She deposed that 
the thieves were Megha Das and Shymal Biswas.In her cross examination, 
PW4 deposed that she did not know who had stolen the motorcycle from her 
house.She did not know from where the recovery of the motorcycle was 
made.She could not say the Registration Number of the motorcycle.
PW5, Phaniraj Sarma, deposed that Tarun Mandal informed him over phone 
that  his  motorcycle  got  stolen from his  verandah.Later  he learnt  that  the 
accused , Megha and another person had stolen the motorcycle.Exhibit 2 is 
the Seizure List and Exhibit 2(2) is his signature. In his cross examination, 
PW5 deposed that he did not know who had stolen the motorcycle and from 
whom it was recovered.He did not remember the Registration Number of the 
motorcycle.He  had not  read  the  paper  on  which  police  had obtained his 
signature.
In the given case, there is no eye witness or even circumstantial evidence on 
record. The seizure of the motorcycle from the possession of the accused is 
not  proved.  PW5,  the  only  independent  seizure  witness  examined  by 
prosecution  spells  total  ignorance  about  the  seizure.Prosecution  failed  to 
procure the attendance of the IO despite several attempts.
Therefore, upon an overall analysis of the evidence on record and in view of 
the  inadequacies  in  the prosecution  case,  I  have  reached the inescapable 
conclusion that the case against the accused U/S380/34 IPC is not proved 
beyond reasonable doubts.

                                       

DECISION AND REASONS THEREOF



   ORDER

                   In view of the foregoing discussion, I hold the accused not 
guilty of commission of offences u/s 380/34 of I PC. The accused, Megha 
Das is  therefore  acquitted  from the charge of the aforesaid offences  and 
set at liberty forthwith. Bail Bond is extended up to six months from today.

                      Dictated under the seal of the court and bearing my signature .
 

(IPSITA BORTHAKUR, AJS)
SDJM, (M), KOLIABOR
 

 



  APPENDIX

PROSECUTION WITNESS:PW1: Tarun Kumar Mandal
                                               PW2: Upen Mandal
                                               PW3: Dilip Mandal
                                               PW4: Saptami Mandal
                                               PW5: Phaniraj Sarma
                                           

    DEFENCE WITNESS:None. 

PROSECUTION EXHIBITS:

Exhibit 1-FIR.
Exhibit 2: Seizure List
Exhibit 3: Zimma nama
Exhibit 4: Zimma nama
DEFENCE DOCUMENT: NONE.


