
IN THE COURT OF SUB DIVISIONAL JUDICIAL 
MAGISTRATE,(M) KALIABOR

 State
v.

                                        1.  Mhd Mozaharun Ali
                                             S/O Nur Mohammad
                                        2. Mhd Nur Mohammad
                                             S/O Late Hazrat Ali
                                        3. Fazila Khatun
                                             D/O Nur Muhammad
                                        4. Jubeda Khatun
                                           W/O Nur Muhammad
                                      All are Residents of Pub Sowaloni,
                                      PS: Rupahihat.
                                 
                                                          U/S  323 /34 IPC

 Date of Evidence   :3.12.13,25.2.14,22.7.14, 24.2.15
                   Date of Argument : 2.3.15
                   Date of Judgment : 11.3.15                              

For the State : Sri K. Sarma,
For the Accuseds :Sri D.P Baruah,
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JUDGMENT

The prosecution case as stated in the F.I. R is that on 28.12.08, the
accused persons took away 300 coconuts,four quintals of betel nuts, without
the knowledge and consent of the owner. When the informant’s wife,  Nur
Nehar saw the accused persons doing the aforesaid act, she asked them not
to  do  so.  At  this,  the  accused  persons  beat  her  up,  causing  injuries  to
her.When she raised hue and cry, Khairul Islam reached the spot and the
accused  persons  also  threatened  to  kill  him.  A  case  was  registered  at
Rupahihat  P.S  U/S  427/323/294/379/34  of  IPC  subsequent  to  the
forwarding of the Complaint Petition by my learned Predecessor and upon
completion  of  investigation  police  report  was  filed   against  the  accused
persons U/S 323/34 of I.P.C.
                  

On appearance, the accused  persons were handed over copies of the
chargesheet  and other relevant documents. Upon perusal of the case record ,
prima case against the accuseds U/S 323/34 of I. P.C was found. Particulars
of  offences  under  the  aforestated  penal  provisions  were  read  over  and
explained to the accuseds to which  they pleaded not guilty and claimed trial.
       
On the Prosecution side, one witness was examined:
              

Statement of accuseds under Section 313 CrPC  was  recorded. No
evidence  was  adduced on the  defence  side.  Perused the  case  record  and
heard learned counsels on both sides.

(i) Whether   the   accused  persons  in  pursuance  of  their  common
intention, voluntarily caused hurt to Noor Nehar Khatoon?

I have perused the testimony of  the PW.PW1, Abdul Jabbar, deposed
that around three years ago, at 11 am, during his absence and also his family
members  from home,  the accused persons  took away betel  nuts,  guavas,
lichis  ,  coconuts  and  put  them  into  a  sack.  His  wife  interfered  but  the
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accused persons pushed her aside and left. PW1, the complainant, deposed
that he returned home in the evening. He further deposed that his wife did
not  receive  any  injury.  In  his  cross  examination,  PW1 deposed  that  the
accused is his relative and there is land dispute between them. He filed this
case 10-15 days  after the occurrence. PW1 further stated that he had not
stated in his statement recorded U/S 161 CrPC that the accused persons cut
down his trees and pushed his wife.
PW2,Sailesh Biswas,  deposed that  he saw the accused,  Nur Mohammad
climbing on a betel nut tree and the tree had fallen into water. He deposed
that he did not know if the tree belonged to Abdul Jabbar or not.
PW3, Noor Nehar Khatoon, deposed that around three and half years ago,
during her husband’s absence from house, the accused persons took away
betel nut and coconuts from their land and put them into a sack. When she
stopped them, the accused persons threatened to kill her if she raised her
voice.In  her  cross  examination,  PW3  deposed  that  there  has  been  land
dispute  between  them  for  the  last  5/6  years.  The  accused  persons  also
claimed the betel nut and coconut trees as their trees. 
PW4, Khairul Islam deposed that around five years ago, at around 10 am,
while  he was returning from Ambagan,  he saw the accused  persons  and
Jabbar engaged in a scuffle on the middle of the road. He was standing on
the middle of the  road. Later, PW4 deposed that the scuffle happened at
Jabbar’s  house.  He  saw the  accused  persons  taking away  betel  nuts  and
coconuts from Jabbar’s house. In his cross examination, PW4 deposed that
the complainant is his brother in law. He did not know if there was land
dispute  between  the  parties.PW4  deposed  that  he  had  not  stated  in  his
statement recorded U/S 161 CrPC all that he deposed in his examination in
chief.
The  present  case  is  U/S  323/34  IPC;  however,  PW1  deposed  that  his
wife(PW3) had not received an injury. PW3 herself is silent on that aspect.
PW2 deposed that he merely saw the accused, Nur Muhammad climbing on
a betel nut tree but did not know to whom the tree belonged. It comes out
clearly from the evidence on record that  there was ongoing land dispute
between the parties. The accused persons claimed the trees to be standing on
their  land.  There  is  no  sufficient  evidence  on  record  to  ascertain  the
ownership of the trees. PW4 is also a related witness and his testimony is not
wholly reliable as there are inconsistencies within his own testimony.
 
Therefore,  upon  an  overall  analysis  of  the  evidence  on  record,  I  have
reached the inescapable conclusion that the case against the accused persons
U/S 323/34IPC is not proved beyond reasonable doubts.



                                            ORDER
                   In view of the foregoing discussion, I hold the accused persons
not  guilty  of  commission  of  offences  u/s  323/34  of  I  PC.  The  accused
persons,  Mhd  Mujaharun  Ali,  Mhd  Nur  Mohammad,  Fazila  Khatun  and
Jubeda Khatun are  therefore  acquitted  from the charge of the aforesaid
offences  and set at liberty forthwith. Bail Bond is extended upto six months
from today.

                      Dictated under the seal of the court and bearing my signature .
 

(IPSITA BORTHAKUR, AJS)
SDJM, (M), KOLIABOR
 



 
  APPENDIX

PROSECUTION WITNESS:PW1: Abdul Jabbar
                                               PW2:Sailesh Biswas
                                               PW3: Noor Nehar Khatoon
                                               PW4: Mhd Khairul Islam.

DEFENCE WITNESS:None. 

PROSECUTION EXHIBITS: NONE.

DEFENCE EXHIBITS: NONE.


