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JUDGMENT

The prosecution case as stated in the F.I. R is that ten years before 
lodging the FIR,    the  informant  ,  Momina Khatun  was  married  to  the 
accused,   Mhd  Rafiqul  Islam.After  five  years  of  marriage,  the  accused 
committed various acts of cruelty upon her. He remarried and has failed to 
maintain the informant and to provide her with the basic necessities. A case 
was registered at  Rupahihat P.S U/S 498A of IPC subsequent to the lodging 
of  the  FIR  and  upon  completion  of  investigation   Police  report  was 
submitted against the accused,  Rafiqul  Islam  U/S 498A IPC. 
                 

On appearance, the accused was handed over copy of the chargesheet 
and other relevant documents. Upon perusal of the case record , prima case 
against the accused U/S 498A of I. P.C was found. Particulars of offences 
under the aforestated penal provisions were read over and explained to the 
accused to which he pleaded not guilty and claimed trial.
       
On the Prosecution side, four witnesses were examined:
              

Statement  of  accused  under  Section  313  CrPC  was   recorded.No 
evidence  was  adduced on the  defence  side.  Perused  the  case  record  and 
heard learned counsels on both sides.

(i) Whether  the  accused committed acts of physical and mental cruelty 
upon the informant, five years after marriage?

I  have perused the testimony of  the PWs.PW1,  Momena Khatun 
deposed that  the accused remarried  seven years ago after leaving her. Since 
then, she has been living at her maternal house. The accused has failed to 
maintain  her.  In  her  cross  examination,  PW1  deposed  that  she  did  not 
remember the date on which she returned to her maternal house. She further 
deposed that Intaz Ali, Habibur Rahman, Zulhas Ali and Hasen Ali knew 
about the occurrence. She lived with the second wife of the accused for one 
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month.  PW1  further  deposed  that  she  was  still  willing  to  resume  her 
matrimonial life with the accused.
PW2, Israfil Ali is the father of Momena Khatun. He deposed that five years 
after  his marriage with the informant, the accused remarried and took his 
second wife to another place. The accused has since then, failed to maintain 
Momena and to provide her with the basic necessities of life.In his cross 
examination, he deposed that he had not seen any occurrence. The informant 
filed this case two years after returning to her maternal house.
PW3,Hasen Ali is the brother of the informant. He deposed that after five 
years of marriage, the accused started beating his sister and failed to give her 
food and clothing . He subsequently threw her out of his house and sent her 
back  to  her  maternal  house.  The  informant  waited  for  three  years  for 
possibility of compromise. In his cross examination, PW3 deposed that he 
had not seen the accused beating Momina.He  did not remember the date on 
which Momina returned to her maternal house. He deposed that his sister 
was taken for medical treatment caused due to beating  by the accused.
PW4, Ahmad Ali, deposed that after marriage, the accused beat up Momina , 
did  not  provide  her  with  food  and  clothing.  The  accused  has  remarried. 
Momina  is  a  resident  of  his  village  and  she  had  told  him  about  the 
occurrence. In his cross examination, PW4 deposed that he had not seen the 
occurrence. The accused remarried three-four years after marrying Momina.

In the case in hand, although in  the FIR, it is alleged that the accused 
committed  acts  of  cruelty  upon  the  informant,  there  are  no  specific 
narration  of  the  acts  of  cruelty  committed  by  the  accused  upon  the 
informant. The accused has himself admitted in his statement recorded 
U/S 313 CrPC that he had remarried. PW1 , Momina Khatun deposed 
that the accused remarried after leaving her. It is not clear from the case 
record  whether  the  parties  were  formally  separated  or  not.  PW2 and 
PW3  are  the  immediate  relatives  of  PW1,  hence  they  are  related 
witnesses. PW4 deposed that the accused committed acts of cruelty upon 
the informant  after  their  marriage  but  PW4 deposed that  the accused 
committed acts of cruelty upon the informant after marriage. PW2, PW3 
and PW4 are all hearsay witnesses.  PW1deposed that Intaz Ali, Habibur 
Rahman, Zulhas Ali and Hasen Ali knew about the occurrence but none 
of these persons has been examined as witness by prosecution.In order 
to constitute harassment under Explanation (b) of section 498A of IPC, 
there  must  be  a  series  of  acts.Such  was  also  held  in  a  Judgment  as 
reported in 2002 CriLJ 2814(SC). In  the given case, none of the PWs 
remember the dates on which the accused committed acts of cruelty upon 
the informant. Merely the failure  on part of the accused to provide  food, 



clothing and the basic necessities of life to the informant is not” cruelty” 
within the meaning of section 498A of IPC. In the case of Bhargav 
Kandalik Salunke v State of Maharashtra as reported in 1996 CriLJ 
1228, it was held that it is not every type of harassment or every type 
of cruelty that would attract Section 498A of IPC. 

 
 Cruelty for the purpose of Section 498A of IPC reads:
(a)Any willful conduct which is of such a nature as is likely to drive the 

woman to commit suicide or to cause grave injury or danger to life, 
limb or health (whether mental or physical) of the woman; or

(b) Harassment of the woman where such harassment is with a view to 
coercing  her  or  any  person  related  to  her  to  meet  any  unlawful 
demand for any property or valuable security or is on account of 
failure by her or any person related to her to meet such demand.
In  the  given  case,  there  is  no  allegation  of  any  unlawful  monetary 
demand by the accused. Although it is stated by PW3 that the accused 
had beaten his sister and she was taken for medical treatment, there is no 
evidence on record in support of the same. Further, PW1 hersel has not 
made any such allegation in her deposition.Hence, neither the ingredients 
of clause (a) or clause(b) are satisfied in this  case.
Moreover, there is inordinate delay of about five years in lodging the 
FIR but the delay has not been satisfactorily explained.
Therefore,  upon an overall  analysis  of  the evidence on record and in 
view of  the inadequacies  in  the prosecution case,  I  have reached the 
inescapable conclusion that the case against the accused U/S 498A IPC 
is not proved beyond reasonable doubts.

                                          
 ORDER

                   In view of the foregoing discussion, I hold the accused not 
guilty  of  commission  of  offences  u/s  498A of  I  PC.  The  accused,  Mhd 
Rafiqul  Islam is   therefore   acquitted   from the  charge  of  the  aforesaid 
offences  and set at liberty forthwith. Bail Bond is extended up to six months 
from today.
                      Dictated under the seal of the court and bearing my signature .
 

(IPSITA BORTHAKUR, AJS)
SDJM, (M), KOLIABOR



 

 
  APPENDIX

PROSECUTION WITNESS:PW1: Momena Khatun
                                               PW2:Israfil Ali
                                               PW3: Hasen Ali
                                               PW4:Ahmad Ali

DEFENCE WITNESS:None. 

PROSECUTION EXHIBITS:None.


