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JUDGMENT

The prosecution case as stated in the F.I. R  dated  1.12.12   is that  on 
1.12.12 at around 10 am, the informant had kept his bicycle   at  Lailuly 
market and was sipping tea.  He saw the accused, Jiarul Hoque trying to take 
away the  bicycle .  On raising hue and cry,  the accused was caught red 
handed by the public  and was  handed over to police.A case was registered 
at Rupahihat P.S U/S 379 of IPC subsequent to the lodging of the FIR and 
upon completion of investigation  ,Police report was submitted against the 
accused,  Mhd Jiarul Hoque  U/S 379 IPC. Exhibit 2 is the FIR and Exhibit 
2(1) is the signature of the informant,  Atilal Banik.
                 

On appearance, the accused was handed over copy of the chargesheet 
and other relevant documents. Upon perusal of the case record , prima case 
against the accused U/S 379 of I.  P.C was found. Particulars of offences 
under the aforestated penal provisions were read over and explained to the 
accused to which he pleaded not guilty and claimed trial.
       
On the Prosecution side, five witnesses were examined:
              

Statement  of  accused  under  Section  313  CrPC   was  recorded.No 
evidence  was  adduced on the  defence  side.  Perused  the  case  record  and 
heard learned counsels on both sides.

(i) Whether  the  accused dishonestly and without the knowledge and 
consent  of  the  informant/owner  of  the  bicycle  moved  away  the 
bicycle in order to such taking?

I have perused the testimony of  the PWs.PW1, Hazrat Ali deposed 
that he had heard that one bicycle was stolen near the shop of Biswanath and 
that the thief  was caught  by public. But he had not seen the thief.PW1 is a 
hearsay witness.

THE POINT FOR DETERMINATION

DECISION AND REASONS THEREOF



PW2 is also hearsay witness.
PW3, Uttam Banik deposed that sometime ago, Atilal had parked his bicycle 
and was talking near a shop when the accused took away his bicycle. PW3 
deposed that he had seen the accused taking away the bicycle. Atilal handed 
over the bicycle to police. In his cross examination, PW3 deposed that he 
was at his shop at the time of occurrence.He did not remember the date of 
occurrence  and the brand of the bicycle. The bicycle was old.He deposed 
that he did not know the accused . There were many people gathered at the 
time of occurrence.
PW4, Achit Kumar Banik deposed that he was at home when he heard that 
his  uncle’s  bicycle  had  been  stolen.  PW4 deposed  that  he  had  seen  the 
accused on the day of occurrence. He went to the place of occurrence and 
many people had gathered there.The bicycle was seized by police. Exhibit 1 
is the Seizure List and Exhibit 1(1) is the signature of PW4, Achit Kumar 
Banik.  In  his  cross  examination,  PW4 deposed that  he had not  seen  the 
accused taking away the bicycle.He had seen the accused been caught by 
public.The bicycle was of Hero Company.
PW5, Atilal Banik deposed that in the year 2012, at 9.30 am, he had parked 
his bicycle in front of a shop and was talking to his friend, Hazrat Ali. One 
boy suddenly came and took away his bicycle. PW5 could not identify the 
accused person. The thief was caught  by public and the bicycle was handed 
over to the informant by police.
In the case in hand, the informant himself could not identify the accused 
although he has named the accused in the FIR. There is one eye witness in 
this case i.e PW3. Although conviction can be based on the testimony of a 
solitary eye witness but his testimony must be wholly reliable. In this case, 
 PW3 in his cross examination, categorically deposed that he did not know 
the accused person.PW4 had not seen the accused at the time of taking away 
the bicycle. The person who was with the informant at that time and could 
have  been  the  best  witness  i.e  Hazrat  Ali,  has  not  been  examined  by 
prosecution. Similarly, the person in front of whose shop the bicycle was 
kept i.e Biswanath has also not been examined as PW. 
Therefore, upon an overall analysis of the evidence on record and in view of 
the  inadequacies  in  the prosecution  case,  I  have  reached the inescapable 
conclusion that  the  case  against  the  accused U/S 379 IPC is  not  proved 
beyond reasonable doubts and therefore this Court is inclined to give the 
accused the benefit of doubt.



                                          ORDER

                   In view of the foregoing discussion, I hold the accused not 
guilty of commission of offences u/s 379 of I PC. The accused, Mhd Jiarul 
Hoque is  therefore  acquitted  from the charge of the aforesaid offences  and 
set at liberty forthwith. Bail Bond is extended up to six months from today.

                      Dictated under the seal of the court and bearing my signature .
 

(IPSITA BORTHAKUR, AJS)
SDJM, (M), KOLIABOR
 

 



  APPENDIX

PROSECUTION WITNESS:PW1: Hazrat Ali.
                                               PW2:
                                               PW3: Uttam Banik
                                               PW4:Achit Kumar Banik
                                               PW5: Atilal Banik
                                           

    DEFENCE WITNESS:None. 

PROSECUTION EXHIBITS:

Exhibit 1-Seizure List
Exhibit 2: FIR.


