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JUDGMENT

The prosecution case as stated in the F.I. R is that  on 12.12.2012, at 
around 5.30 pm, local public recovered public goods of the description as 
follows: 2  packets of masur, 3 packets of peas, 19 packets of rice-grain, 27 
packets  of  lime  from the  house  of  accused,  Khagen  Laskar  2  Ranu  and 
informed Mhd Jamsher Ali, the Secretary of Kuthori Goan Panchayat and 
the latter lodged the FIR.   A case was registered at Jakhalabandha P.S U/S 
379/411 of IPC subsequent to the   lodging of the FIR and upon completion 
of investigation  Police report was submitted against the accused, Khagen 
Laskar @ Ranu and Gopal SarmahU/S 409/420/34 IPC.
                 

On appearance, the accused persons were handed over copies of the 
chargesheet  and other relevant documents. Upon perusal of the case record , 
prima case against the accused persons U/S 409/420/34 of I. P.C was found. 
Particulars of offences under the aforestated penal provisions were read over 
and explained to the accused persons to which they pleaded not guilty and 
claimed trial.
       
On the Prosecution side, three witnesses were examined:
              

Statement  of  accused  persons  under  Section  313  CrPC   was 
recorded.No evidence was adduced on the defence side. Perused the case 
record and heard learned counsels on both sides.

(i) Whether   the   accused  Gopal  Sarmah  being  entrusted  with 
agricultural  seeds  by  the  Agricultural  Development   officer, 
Jakhalabandha  in  his  capacity  as  Gram Sevak,  for  distribution  , 
committed  criminal  breach  of  trust  by  giving  the  same   to  the 
accused,  Ranu  Laskar  and  both  acted  in  furtherance  of  their 
common intention? 

(ii) Whether  the  accused  persons  in  pursuance  of  their  common 
intention,  dishonestly  induced  the  SDO(Agriculture), 

THE POINTS FOR DETERMINATION



Jakhalabandha to deliver agricultural seeds meant for distribution 
to farmers to them, for conversion of the same for value?

I have perused the testimony of  the PWs.PW1,Nipen Borah deposed 
that around one year ago,i/c Bagori PP, called him for going to the house of 
the accused, Khagen Laskar@ Ranu. He went to the house of the accused 
and saw items of  the Agricultural  Department.The accused told him that 
Agricultural Department  had kept those items in his house and those items 
would be distributed after two days.PW1 deposed that he had seen wheat 
there  but  he  did  not  remember  the  other  items.There  were  around  150 
people there.The items were seized by police. In his cross examination, PW1 
deposed that the items were given from Kaliabor SDO(Agriculture ) office 
for distribution to farmers and as those items could not be distributed, the 
Gram Sevak had kept the items in the house of the accused.The items had 
not been given to anybody .The items were kept on the verandah of  the 
accused’s  house.The  informant  was  the  Secretary  of  Kuthori  Gaon 
Panchayat .No objection was raised regarding the items by the Agriculture 
Department.  The  items  were  subsequently  distributed  by  the  Agriculture 
Department.
PW2, Pabitra Kalita did not know anything about the occurrence.
PW3,  Abdul  Karim  deposed  that  he  did  not  know  anything  about  the 
occurrence.Police had obtained his signature on a piece of paper. Exhibit 1 is 
the Seizure List and Exhibit 1(1) is his signature.
In  the  given  case,  Prosecution  could  not  procure  the  attendance  of  the 
informant, Jamsher Ali  after several processes issued to him. No member 
from the Agriculture  Office  has  been examined.  PW2 and PW3 lend no 
contribution to  the prosecution  case.PW3 is  a  Seizure witness  having no 
knowledge about the seized items. PW1 also merely deposed that he saw 
wheat in the house of the accused but the list of items mentioned in the FIR 
has no mention of wheat.From the testimony of PW1 it is very difficult to 
ascertain whether an act of criminal breach of trust been committed because 
the entrustment itself is not proved from the evidence on record. None o the 
beneficiaries  of  those  items  has  been  examined.Also,  the  seizure  of 
agricultural items from the house of the accused, Khagen @ Ranu Laskar is 
not  proved.  It  has not  been satisfactorily  proved that  the accused,  Gopal 
Sarma being a Gram Sevak acted in connivance with the other accused to 
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misappropriate   agricultural  items  meant  for  distribution  to 
farmers.Regarding the offence U/S 420 IPC, there is nothing on record to 
show  that  the  accused,  Gopal  Sarmah  dishonesly  induced  the 
SDO(Agriculture)  to  deliver  agricultural  seeds  meant  for  distribution  to 
farmers, to him.The SDO(Agriculture) who could have been a vital witness 
in this case, has not been examined.Further, it has been held in a number of 
Judgments of the  Higher Courts that charge U/S 409 IPCand section 420 
IPC  cannot  go  together.To  attract  section  409  IPC,  there  must  be  an 
entrustment which presupposes a fiduciary relationship between the trustee 
and the person entrusting the former with something.It is not necessary that 
the  dishonest  intention  must  exist  right  from  the  beginning.  There  is 
entrustment and not inducement U/S 409 IPC but U/S 420 IPC the dishonest 
intention must exist right from the beginning. So both the offences cannot co 
exist  in one given situation.  In the given case,  neither  the ingredients  of 
Section 409 IPC nor Section 420 IPC have been satisfactorily proved. 

Therefore, upon an overall analysis of the evidence on record and in view of 
the  inadequacies  in  the  prosecution  case,  I  have  reached the  inescapable 
conclusion  that  the  case  against  the  accused  U/S  409/420/34 IPC is  not 
proved beyond reasonable doubts.

                                             ORDER

                   In view of the foregoing discussion, I hold the accused persons 
not guilty of commission of offences u/s 409/420/34 of I PC. The accused, 
Khagen @ Ranu Laskar and Gopal Sarmah are  therefore  acquitted  from 
the charge of the aforesaid offences  and set at liberty forthwith. Bail Bonds 
are extended up to six months from today.

                      Dictated under the seal of the court and bearing my signature .
 

(IPSITA BORTHAKUR, AJS)
SDJM, (M), KOLIABOR

            



  APPENDIX

PROSECUTION WITNESS:PW1: Nipen Borah
                                               PW2: Pabitra Kalita
                                               PW3: Abdul Karim
                                              
                                               

DEFENCE WITNESS:None. 

PROSECUTION EXHIBITS:Exhibit 1: Seizure List.


