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JUDGMENT

The prosecution case as stated in the F.I. R is that  on 23.11.2011,at 
about  6 pm, while the informant’s younger brother, Abdul Kadir was walking 
from Boroma Marker, an autorickshaw bearing Registration Number AS02/E 
6806, coming from the opposite direction, due to rash and negligent driving of 
the Auto driver,  hit Abdul Kadir  as a result of which he sustained grievous 
injuries and was rushed to the Hospital but was declared brought dead.A case 
was  registered at  Rupahihat   P.S  U/S  279/304A of  IPC  subsequent  to  the 
lodging of the FIR and upon completion of investigation  Police report was 
submitted afainst the accused, Mhd Zakir HussainU/S 279/304A IPC.The FIR is 
dated 24.11,2011. Exhibit 1 is the FIR and Exhibit 1(1) is the signature of the 
informant, Mhd Abdul Rahim.
                 

On appearance, the accused was handed over copy of the chargesheet 
and other relevant documents. Upon perusal of the case record , prima case 
against the accused U/S 279/304A of I. P.C was found. Particulars of offences 
under the aforestated penal provisions were read over and explained to the 
accused to which he pleaded not guilty and claimed trial.
       
On the Prosecution side, seven witnesses were examined:
              

Statement of  accused under Section 313 CrPC  was    recorded.No 
evidence was adduced on the defence side. Perused the case record and heard 
learned counsels on both sides.

(i) Whether  the  accused  caused the death of the  informant’s  brother, 
Abdul Kadir by his rash and negligent act not amounting to culpable 
homicide?

(ii) Whether the accused drove the Auto Rickshaw in a rash and negligent 
manner,on a public way, so as to endanger human life  and safety of 
others?

I have perused the testimony of  the PWs.PW1 , Abdul Rahim deposed 
that  on receiving telephonic information that his brother  was hit by a Tempo, 
he went to Kawaimari Hospital but his brother was referred to Nagaon .While 
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been taken to Nagaon Hospital, his brother died .The Tempo driver fled away. 
In his cross examination, PW1 deposed that he had not seen how the accident 
had taken place. 
PW2, Habibur Rahman deposed that  more than a year ago, at 6 pm, he heard 
outcries near Mainuddin’s house that a Tempo had caused an accident. He 
went out of his house and saw the Tempo driver taking the injured person to 
Hospital. The Tempo driver kept the Tempo at the Hospital and fled away.In his 
cross examination, PW2 deposed that he could not say how the accident had 
taken place.
 PW3,  Saheda Khatun is the star witness in this case. She is an eyewitness in 
this case.She deposed that around two years ago, at 6 pm, Kadir had come 
from Boroma to Kodomguri and had halted near her house. At that time, the 
accused( the witness identified the accused standing inside the Dock) from 
Kodomguri  towards Boroma  and hit  Kadir  who was standing on the road 
side.She brought an earthen lamp from her house and raised hue and cry. She 
could identify the accused on the spot. She and the accused caught hold of 
Kadir and the accused took Kadir on his Tempo to Hospital.One Rasidul had 
come to the place of occurrence on hearing outcries.In her cross examination, 
PW3 deposed that she did not remember the date of occurrence. It was about 
6 pm  and it was winter. It was not too dark at that time. She was standing on 
the verandah of her house and went to the place of occurrence  on hearing 
noise. She deposed that although other vehicles ply on that road , however at 
that time there was no other vehicle. The road was not in broken condition but 
the road was narrow. She saw the accused driving the vehicle at high speed 
from her verandah. The accident took place at close quarters from her house. 
PW3 categorically deposed that Kadir was standing on the side of the road. 
PW4,  Rashidul  Hoque,  deposed  that  around  one  year  ago,  when  he  was 
standing away from the place of occurrence, he heard noise and went to find 
that his brother Kadir was knocked down by a Tempo. PW4 found the Tempo at 
the  place of  occurrence.The accused was  driving  the  Tempo.  PW4 further 
deposed that he along with Saheda and the accused, lifted Kadir on the Tempo 
and he and the accused took Kadir to the hospital but the latter succumbed to 
his injuries later. The accused left the Tempo at the hospital and fled away. In 
his cross examination, PW4 deposed that he was not present at the place of 
occurrence when the  accident occurred.He reached the place of occurrence 
ten minutes after the accident.It was dark at the time of occurrence. The place 
of occurrence was adjuscent to Saheda’s house. When he reached the place of 
occurrence, the accused and Saheda were lifting Kadir on the Tempo.
PW5, Mhd Abdullah deposed that around two years ago, at 7 pm, one Tempo 
coming from Lotania towards Boroma, hit Kadir who was standing on the road 
side. PW5 deposed that he came out of his house and saw the injured lying on 
the road. PW5 has identified the accused as the driver of the Tempo. He along 
with the accused, took the injured to the hospital from where the accused fled 
away.  Later  the  injured  died.  They handed over  the  Tempo to  the  Police 
station.  In  his  cross examination,  PW5 deposed that  he had not  seen the 
accident.He did not know the Registration Number of the Tempo.
PW6, Ibrahim Ali deposed that around two years ago, Abdul Kadir was going 
from Boroma towards Kodomguri and one Tempo was coming  from Muamari 
towards  Boroma.PW6 deposed that  he  was  coming  by  bicycle  and  as  he 
stopped his bicycle, he heard a sound. The Tempo hit Kadir in in front of his 



house. He, along with Sahera and the accused  took the injured to the Hospital. 
The accused fled away from the Hospital. Sahera was also present near the 
place of occurrence. In his cross examination, PW6 deposed that it was winter 
and dark at that time. Before he had reached the place of occurrence, Sahera 
was  already there.PW6 had kept  his  bicycle  on  his  front  yard,  which was 
located at a distance of ¾ metres from the place of occurrence. The accident 
took place near his and Saheda Khatun’s house.
PW7 , Sri Bhadra Kanta Gogoi is the Investigating Officer in this case. Exhibit 2 
is the Sketch Map and Exhibit 2(1) is the signature of IO. Exhibit 3  and Exhibit 
4 are the Seizure Lists and Exhibit 3(1) and Exhibit 4(1) are the  signatures of 
IO. Exhibit  5 is the Chargesheet and Exhibit 5(1) is the signature of IO. Exhibit 
6 is the Extract copy of GD Entry and Exhibit 6(1) is the signature of IO. In his 
cross  examination,  PW7 deposed that  he  had  recorded the  statements  of 
witnesses one day after the occurrence. He had not recorded the statement of 
Ishahak  Ali whose house was situated near the place of occurrence.He had 
conducted the investigation on basis of entry made in the General diary but 
had not mentioned that fact in the Case Diary.
  In the case in hand, there is only one eye witness i.e PW3.She has given a 
very clear and specific description of the occurrence. It comes out from her 
testimony that  Abdul Kadir (since deceased)was walking by the road side 
when the accused came driving a Tempo from the opposite direction  and hit 
Abdul  Kadir.As  a  result,  he  sustained  serious  injuries,  was  rushed  to  the 
hospital  by  the  accused  himself  and  PW3;  later  he  succumbed  to  his 
injuries.PW3 is a chance witness and she bears no affinity to either of  her 
parties. It is clear from her testimony that the accident occurred in front of her 
house and she was on the verandah of her house from where she witnessed 
the occurrence.PW4 and PW6 also deposed that Saheda Khatun was present at 
the place of occurrence.These two PWs .i e PW4 and PW6 reached the place of 
occurrence after the occurrence.Although there is only one eye witness in this 
case, however, there are a number of Judgments in which the Higher Courts 
have held that in appropriate cases, the  testimony  of a sole eye witness can 
be relied on.Defence has elicited no contradiction in the testimony of PW3 from 
the cross examination of IO.Learned Defence Counsel has argued that there 
was no rashness or negligence on part of the accused.For determination of the 
issue as to whether there was rashness or negligence on part of the accused, it 
is necessary to discuss the terms”rashness” and” negligence”.
Culpable rashness is  acting with  the  consciousness ,  that  the  illegal   and 
mischievous consequences may follow but with the hope that they will not and 
with the belief that the person has taken sufficient precautions to prevent its 
happening. Culpable negligence is  acting without the consciousness and in 
circumstances which show that the mischievous act could have been avoided 
had the person acted with reasonable care. Section 279 IPC speaks specifically 
of driving in rash and negligent manner  on a public way. It is not necessary 
that some consequences have followed. Section 304A is a wider provision. It 
speaks of death caused by rash and negligent act not amounting to culpable 
homicide.
In the given case, it comes out that the road on which the accident occurred 
was narrow but not broken. It was a public way and other vehicles also ply on 
that road. At that time, there was no other vehicle which means that there was 
enough space for one vehicle to pass by. It was not too dark at that time being 



in the evening hours.Abdul Kadir(since deceased) was standing on the road 
side. Therefore, it was incumbent on the driver of the vehicle to have taken 
sufficient precautions  . The fact that Abdul Kadir was hit when he was standing 
on  the  side  of  the  road,  speaks  volumes  of  the  act  of  rashness  ,  if  not 
negligence on the part of the accused. The accused has been identified by the 
PWs as the driver of the offending vehicle.Defence has led no evidence  to 
prove otherwise. The subsequent act of the accused, as it comes  from the 
testimonies of the PWs in taking the injured to the hospital is however worth 
mention and appreciation but not enough to absolve him of criminal liability.It 
is also proved from the evidence on record that the rash act of the accused 
was the direct and proximate cause of the death of Abdul Kadir and there was 
no  intervening  factor.Although  Defence  has  elicited  certain  technical 
irregularities in the investigation, however the same will not affect the decision 
of the case because technical errors by IO cannot be allowed to defeat the 
ends of justice.
 

Therefore, upon an overall analysis of the evidence on record, the Court has 
reached the inescapable conclusion that  Prosecution has successfully proved 
its case against the accused, Mhd Zakir Hussain  U/S 304A/279IPC beyond 
reasonable doubts.Therefore, the accused, Mhd Zakir Hussain is found guilty of 
commission of the aforesaid offences and accordingly convicted U/S 279/304A 
of IPC.
I have considered the provision under the Probation of Offenders Act, 1968. 
However, considering the  increasing number of road accidents caused by rash 
or negligent driving and also, that the act of the accused has cost a human 
life,I am not inclined to extend the benefit of the aforesaid provision to the 
accused in this case.
I have heard the accused on the point of sentence. The accused states that he 
is  a  first  time  offender  and  the  bread  earner  of  his  family.  The  accused 
therefore prays for leniency in sentencing.
                                         

                                             ORDER
                   In view of the foregoing discussion and evidence on record, the 
accused, Mhd Zakir Hussain is convicted U/S 279/304A of IPC.He is sentenced 
U/S  304A of IPC to undergo Simple Imprisonment for Two (2) months and U/S 
279 IPC to pay fine  of  Rs.  1000(Rupees One Thousand)  in  default  Simple 
Imprisonment for 2(Two) days. 
The period of  detention already undergone (if any) shall be set off against the 
main sentence.
Furnish free copy of Judgment to the other side.

                      Dictated under the seal of the court and bearing my signature .
 

(IPSITA BORTHAKUR, AJS)
SDJM, (M), KOLIABOR
 



 
APPENDIX

PROSECUTION WITNESS:PW1: Abdul Rahim
                                               PW2: Habibur Rahman
                                               PW3: Saheda Khatoon
                                               PW4: Rashidul Hoque
                                               PW5: Mhd Abdullah
                                               PW6: Ibrahim Ali
                                               PW7:Bhadra Kanta Gogoi

DEFENCE WITNESS:None. 

PROSECUTION EXHIBITS:

Exhibit 1-FIR
    Exhibit 2: Sketch Map
    Exhibit  3:Seizure List
    Exhibit  4: Seizure List
    Exhibit  5:Chargesheet
    Exhibit  6: Extract copy of GD Entry.

DEFENCE DOCUMENTS: None.




